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           2                        THE CHAIRMAN:  Good evening.  I 

           3                  would like to welcome everybody to the 

           4                  September 13th meeting of the Zoning 

           5                  Board of Appeals.  Would everybody 

           6                  please stand for the Pledge of 

           7                  Allegiance. 

           8                        (Whereupon the Pledge of 

           9                  Allegiance was said.)

          10                        THE CHAIRMAN:  Okay, before we get 

          11                  to the agenda, I'll just run through 

          12                  the agenda.  We have two adjournments 

          13                  tonight.  So, if anybody is in the 

          14                  audience or watching at home with 

          15                  respect to the items that have been 

          16                  adjourned, you will know ahead of time. 

          17                        The first item tonight is 

          18                  supposed to be Application 05-75, which 

          19                  is 25 Prospect Avenue.  Is somebody 

          20                  here for that application?  Okay.  And 

          21                  you're going to proceed tonight?  I 

          22                  guess I'll say it at this point.  As 

          23                  you can see, we have a Board of four 

          24                  tonight.  One of the members had a 

          25                  family situation develop and couldn't 
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           2                  make it here tonight.  We normally sit 

           3                  as a Board of five.  And we also no 

           4                  longer have an alternate because Mr. 

           5                  Salanitro, who's sitting next to me, 

           6                  used to be our alternate, has now 

           7                  become a permanent member now that Mr. 

           8                  Jacobs has moved out of town and left 

           9                  the Board. 

          10                        So, with a Board of four each 

          11                  applicant has the right to request an 

          12                  adjournment of their application 

          13                  tonight.  If you request an 

          14                  adjournment, we'll hold it until the 

          15                  October meeting and then at that time 

          16                  most likely, unless there's another 

          17                  unforeseen circumstance, you'll have a 

          18                  full Board of five. 

          19                        The reason it becomes significant 

          20                  for applicants is because with a Board 

          21                  of four if you end up with a two/two 

          22                  vote it's a denial of your application.  

          23                  You need three yes votes in order to 

          24                  have your application approved. 

          25                        So, from time to time we do have 
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           2                  a Board of four and in these 

           3                  circumstances we give each applicant 

           4                  the opportunity to ask for an 

           5                  adjournment and we hold it for the next 

           6                  month.  If you want to proceed with a 

           7                  Board of four, you're certainly welcome 

           8                  to do that as well, but you have to 

           9                  acknowledge that's what you want to do 

          10                  and understand that a two/two vote will 

          11                  be a denial. 

          12                        Now, having said that, there is 

          13                  also the possibility if you want to 

          14                  proceed tonight that we wouldn't finish 

          15                  your application tonight.  Most times 

          16                  we finish applications, but there's 

          17                  also a large number of applications 

          18                  that we don't finish in the same night.  

          19                  If that's the circumstance, we adjourn 

          20                  for the night, you would come back to 

          21                  the October meeting and most likely if 

          22                  we weren't finished tonight we would be 

          23                  able to finish in October.  In October 

          24                  we'll probably have a Board of five and 

          25                  the fifth member, Mr. Cubita, would be 
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           2                  able to read the transcript of 

           3                  tonight's meeting and then he would be 

           4                  allowed to vote. 

           5                        So I'll ask each applicant that's 

           6                  here tonight if they wish to proceed 

           7                  with a Board of four.  If they do, 

           8                  that's fine, with the caveat that if we 

           9                  are prepared to vote and we do vote and 

          10                  it's a two/two vote that's a denial.  

          11                  As I said earlier, if you would like an 

          12                  adjournment that's fine, too, and it 

          13                  will be held over to the second Tuesday 

          14                  in October and you will not have to go 

          15                  through the expense of re-noticing your 

          16                  meeting or anything like that.  The 

          17                  notice for tonight would carry over to 

          18                  the October meeting. 

          19                        Now we're back to the first 

          20                  application, which is 05-75, 25 

          21                  Prospect Avenue.  Would you like to 

          22                  proceed with a Board of four? 

          23                        MR. MASCIA:  I would like to 

          24                  present the application.  Whether the 

          25                  Board will vote on it tonight, is it 
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           2                  for us to determine whether we would 

           3                  want to have a vote tonight?

           4                        THE CHAIRMAN:  Not exactly.  You 

           5                  can decide right now to adjourn.  If 

           6                  you say, no, I don't want to adjourn, I 

           7                  want to go forward, if by the end of 

           8                  this presentation we're prepared to 

           9                  vote, we'll vote and you won't have an 

          10                  option to say I want you to wait 

          11                  another month. 

          12                        Having said that, I'm familiar 

          13                  with your application and there's a lot 

          14                  going on in your application.  I can't 

          15                  tell you whether we'll vote at the end 

          16                  or not, but with the more complicated 

          17                  applications we often don't vote the 

          18                  first night and there's a lot of 

          19                  circumstances going on with your 

          20                  application.  So, I can't promise you 

          21                  we won't vote. 

          22                        MR. MASCIA:  You would allow us 

          23                  to give our presentation?

          24                        THE CHAIRMAN:  I would allow you 

          25                  to give the presentation, but if we're 
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           2                  ready to vote you need to understand 

           3                  that you can't give the presentation 

           4                  and then say -- if the Board determines 

           5                  we're ready, you can't say, I'd rather 

           6                  adjourn for the vote until I have five 

           7                  members.  You need to make that 

           8                  decision now.  But as I said before, 

           9                  with the more complicated applications 

          10                  we often don't vote the first night.  

          11                  You could potentially get the best of 

          12                  both worlds.  However, you run the risk 

          13                  that we could vote. 

          14                        MR. MASCIA:  I would like to 

          15                  present the presentation.  Whether the 

          16                  Board will vote tonight is purely up to 

          17                  the Board's discretion and decision.  I 

          18                  would like to present the Board with 

          19                  our application.

          20                        THE CHAIRMAN:  That's what we'll 

          21                  do.  Let me just go down the rest of 

          22                  the agenda, we have to approve the 

          23                  minutes from last month and then you'll 

          24                  be able to present. 

          25                        The second application on the 
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           2                  agenda for tonight is Application 

           3                  05-73, 673 White Plains Road.  That 

           4                  application has been adjourned.  There 

           5                  was an issue with respect to the public 

           6                  notice, so that application will not be 

           7                  heard tonight.  It will be heard at the 

           8                  October meeting.  So, anybody 

           9                  interested in that application it will 

          10                  not be heard tonight. 

          11                        Third application on the agenda 

          12                  tonight is 28 Huntley Road.  Is 

          13                  somebody here for that application?  

          14                  Yes.  Are you prepared to proceed?

          15                        MR. BONANNO:  Yes.

          16                        THE CHAIRMAN:  Are you okay 

          17                  proceeding with a Board of four?

          18                        MR. BONANNO:  Yes.

          19                        THE CHAIRMAN:  28 Huntley Road is 

          20                  going to proceed with a Board of four. 

          21                        The next application on the 

          22                  agenda is 05-70, 1 Shady Lane.  Is 

          23                  somebody here on that application?  

          24                  This gentleman.  Are you prepared to 

          25                  proceed with a Board of four? 
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           2                        MR. PHILLIP:  Yes.

           3                        THE CHAIRMAN:  1 Shady Lane is 

           4                  going to proceed with a Board of four. 

           5                        Final application that's going to 

           6                  be potentially heard tonight is 

           7                  Application 05-69, 14 Green Meadow 

           8                  Road.  Is somebody here on that 

           9                  application?  Yes.  Are you prepared to 

          10                  proceed with a Board of four tonight? 

          11                        MS. PEARLMAN:  Yes.

          12                        THE CHAIRMAN:  14 Green Meadow is 

          13                  going to proceed with a Board of four. 

          14                        The last application that's on 

          15                  the agenda that will not be heard is 

          16                  Application 05-22, New Cingular 

          17                  Wireless at 110 Fisher Avenue.  That 

          18                  has been adjourned at the applicant's 

          19                  request.  I believe some redesign is 

          20                  going on with that application.  So, 

          21                  that will not be heard tonight.  Is 

          22                  that one definitely going to be heard 

          23                  in October or that's not clear?

          24                        MS. UHLE:  That's not clear, 

          25                  because, as you said, they are working 
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           2                  with a redesign so it depends on how 

           3                  far along they are.  But under any 

           4                  circumstance, it will be heard again 

           5                  and they will have to re-notice if it 

           6                  is heard again.

           7                        THE CHAIRMAN:  This one will have 

           8                  to re-notice and because the 673 White 

           9                  Plains Road had a problem with the 

          10                  notice that will obviously be 

          11                  re-noticed.

          12                        MS. UHLE:  Yes, they will 

          13                  re-notice as well.

          14                        THE CHAIRMAN:  So, if anybody is 

          15                  interested in either one of those two 

          16                  applications, there will be another 

          17                  notice coming for both of them so you 

          18                  will know when it's going to be back to 

          19                  the Board. 

          20                        That's the end of the agenda 

          21                  tonight.  The only other administrative 

          22                  thing we need to do before we proceed 

          23                  is to approve the minutes from the -- 

          24                  I'll do it separately -- we'll start 

          25                  first with the June 14th, 2005 meeting.  
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           2                  Mr. Salanitro, were you at that 

           3                  meeting? 

           4                        MR. SALANITRO:  I was not at that 

           5                  meeting.

           6                        THE CHAIRMAN:  So you can abstain 

           7                  from that.  Is there a motion to 

           8                  approve the minutes from the June 14th 

           9                  meeting.

          10                        MR. CAHALIN:  I'll make the 

          11                  motion.

          12                        MS. MICHELS:  Second.

          13                        THE CHAIRMAN:  Moved by Mr. 

          14                  Cahalin.  A second by Ms. Michels.  All 

          15                  in favor.

          16                        MR. CAHALIN:  Aye.

          17                        MS. MICHELS:  Aye.

          18                        THE CHAIRMAN:  Aye.

          19                        We have one abstention from Mr. 

          20                  Salanitro. 

          21                        Final minutes we need to approve 

          22                  are from the meeting of June 29th, 

          23                  2005.  Is there a motion to approve 

          24                  those minutes?

          25                        MR. CAHALIN:  I make the same 
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           2                  motion.

           3                        MS. MICHELS:  Second.

           4                        THE CHAIRMAN:  Moved by Mr. 

           5                  Cahalin.  A second by Ms. Michels.  All 

           6                  in favor.

           7                        MR. CAHALIN:  Aye.

           8                        THE CHAIRMAN:  Aye.

           9                        MS. MICHELS:  Aye.

          10                        THE CHAIRMAN:  Again, Mr. 

          11                  Salanitro will abstain because he was 

          12                  not present at that meeting. 

          13                        Before we start, for those in the 

          14                  public who are not aware, the gentleman 

          15                  to my right is Fred Salanitro.  As I 

          16                  mentioned earlier, he was appointed as 

          17                  an alternate member of the Zoning Board 

          18                  of Appeals I believe earlier this year.  

          19                  He did sit in on a couple of 

          20                  applications earlier in the year and at 

          21                  the end of our June meeting that was 

          22                  Mr. Jacobs' last meeting because he 

          23                  moved out of town and since that time 

          24                  the Town Board has appointed Mr. 

          25                  Salanitro as a regular member of the 
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           2                  Zoning Board.  So, he will now be 

           3                  attending all meetings and we had 

           4                  welcomed him when he appeared as an 

           5                  alternate member but we welcome him 

           6                  again as a regular member and we 

           7                  appreciate your agreeing to volunteer 

           8                  your time to the town and we look 

           9                  forward to working with you and 

          10                  deliberating with you.

          11                        MR. SALANITRO:  Thank you.

          12                        THE CHAIRMAN:  We're on to the 

          13                  first item of new business, which is 

          14                  Application 05-75, 25 Prospect Avenue.

          15                        MS. UHLE:  Before the applicant 

          16                  says something, I just want to indicate 

          17                  that there's an error in the agenda 

          18                  because this not only requires a 

          19                  variance from the side yard setback, 

          20                  but would require a variance from the 

          21                  front yard setback.  It was noticed 

          22                  properly with regard to indicating that 

          23                  area variances were required, but the 

          24                  agenda was incorrect. 

          25                        Another thing I just want to 
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           2                  mention to all of you, my color coded 

           3                  agendas, these mean that revisions have 

           4                  been made so some of the numbers or 

           5                  things in the agenda that was sent to 

           6                  you may have been corrected.  They're 

           7                  close.  Sometimes it's just typos and 

           8                  that type of thing that were corrected, 

           9                  but there is a more current agenda if 

          10                  you need a copy of it and that's what's 

          11                  available to the public as well.

          12                        THE CHAIRMAN:  Okay, we're ready 

          13                  when you are.

          14                        MR. MASCIA:  Chairman, members of 

          15                  the Board, my name is George John 

          16                  Mascia.  I'm an architect and I 

          17                  represent the clients who are here, 

          18                  Giuseppe and Alexandra Cassale.  I also 

          19                  have with me here John C. Becker of 

          20                  Becker Engineering, who did the 

          21                  structural integrity report and could 

          22                  address some issues with regard to that 

          23                  report. 

          24                        What we want to bring to the 

          25                  Board here is the history with regard 
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           2                  to this application with the building 

           3                  department of this project.  I met with 

           4                  the building department personnel to 

           5                  address issues with regard to the 

           6                  variance and the non-conforming 

           7                  condition that the existing house had.  

           8                  I came up with a scheme and a design 

           9                  with regard to obviously work within 

          10                  the non-conforming conditions and 

          11                  presented several schemes to the 

          12                  department. 

          13                        While this was going on, there 

          14                  was a moratorium with regard to the 

          15                  zoning at that time.  We eventually got 

          16                  to the Planning Board, submitted the 

          17                  application and we obviously were 

          18                  referred to the Architectural Review 

          19                  Board.  We went to the Architectural 

          20                  Review Board, made the presentation, 

          21                  there were some comments, brought it 

          22                  back revised to the Planning Board and 

          23                  the Planning Board approved it, 

          24                  referred it to the building department, 

          25                  went to the building department, 
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           2                  received the approval, a permit was 

           3                  issued July 18th of this year and my 

           4                  clients started the work. 

           5                        Two weeks ago, I think, there was 

           6                  a condition that occurred in the 

           7                  excavation which sort of forces us to 

           8                  be in this position here to ask for the 

           9                  variance, to grant the variance. 

          10                        I am prepared to obviously show 

          11                  you the plans if need be with regard to 

          12                  the issue with regard to the 

          13                  non-conforming setback that was legally 

          14                  there and it had a certain height and 

          15                  we would like to, you know, obviously 

          16                  work with that condition, but during 

          17                  the construction it was observed that 

          18                  there was some structural integrity of 

          19                  the building and that put us in a 

          20                  position to refrain from doing any 

          21                  other work.  My client had called the 

          22                  building department inspector to come 

          23                  and verify the condition in the field 

          24                  and pretty much that's where we're at 

          25                  as of today.
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           2                        THE CHAIRMAN:  We're all familiar 

           3                  with your application and what you're 

           4                  asking for, but just for the 

           5                  edification of the public who might be 

           6                  interested could you tell us what 

           7                  variance you're looking for and why.  

           8                  My understanding is it's a side yard 

           9                  variance and there's also a front yard 

          10                  variance.

          11                        MR. MASCIA:  That's correct.  The 

          12                  variance on the west property line is 

          13                  the existing non-conforming side yard 

          14                  there is I think two point four feet 

          15                  from the property line.  The existing 

          16                  non-conforming front yard is I think 

          17                  approximately twenty-four feet.  As I 

          18                  mentioned, we designed the plan to work 

          19                  with the existing structure in order to 

          20                  utilize the non-conforming condition 

          21                  that was legally existing at the time 

          22                  of the application.

          23                        THE CHAIRMAN:  My understanding 

          24                  of your application is that it is your 

          25                  request that with respect to the way 
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           2                  the house was previously constructed 

           3                  you would like to leave the preexisting 

           4                  legally non-conforming side yard 

           5                  setback and front yard setback in the 

           6                  same place that they were when the 

           7                  prior structure was there.

           8                        MR. MASCIA:  That's correct.

           9                        THE CHAIRMAN:  You're putting an 

          10                  addition on the house which is fully 

          11                  compliant with the zoning code.

          12                        MR. MASCIA:  That's correct.

          13                        THE CHAIRMAN:  And the reason 

          14                  that you're here tonight is that under 

          15                  the code if you had been able to 

          16                  maintain fifty percent of the volume of 

          17                  the old house you would have been able 

          18                  to keep those non-conforming setbacks 

          19                  both one side and front, but as part of 

          20                  the construction excavation it now has 

          21                  less than fifty percent of the 

          22                  structure and because of that you now 

          23                  have to comply with the zoning for the 

          24                  entire structure and that's the dilemma 

          25                  that you now face.
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           2                        MR. MASCIA:  That's correct.

           3                        THE CHAIRMAN:  I know you 

           4                  submitted it to us, but would you just 

           5                  before we go any further go through the 

           6                  five part test for us as to why you 

           7                  believe you meet the test for an area 

           8                  variance.

           9                        MR. MASCIA:  With regard to item 

          10                  one of whether an undesirable change 

          11                  will be produced in the character of 

          12                  the neighborhood or a detriment to the 

          13                  nearby properties will be created by 

          14                  granting of the area variance, I state:  

          15                  In my professional opinion there will 

          16                  be no undesirable change produced in 

          17                  the character of the neighborhood or a 

          18                  detriment to the nearby properties from 

          19                  granting the area variance.  The 

          20                  proposed work will be the same as 

          21                  originally presented to the Eastchester 

          22                  Planning Board and finally approved on 

          23                  June 20th, 2005.  That's item one with 

          24                  regard to the test standard. 

          25                        Item two, whether the benefit 
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           2                  sought by the applicant can be achieved 

           3                  by some method feasible for the 

           4                  applicant to pursue other than an area 

           5                  variance.  We address this issue here 

           6                  that the benefit sought from an area 

           7                  variance can be achieved from an 

           8                  alternate construction method.  The 

           9                  construction method consists of phasing 

          10                  the work to brace and support the 

          11                  existing structure while the repaired 

          12                  work to each of the structural frame 

          13                  members is performed on an individual 

          14                  basis without disturbance to the rest 

          15                  of the structure or taking down the 

          16                  structure.  This phasing work method 

          17                  would require an extension to the 

          18                  construction schedule, an additional 

          19                  cost to the construction project and a 

          20                  continuation of an inconvenience to 

          21                  both the client, adjacent property 

          22                  owners with the site being an open 

          23                  construction site. 

          24                        Item three, whether the area 

          25                  variance requested is substantial.  The 
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           2                  numbers are what they are.  The 

           3                  required setback for the west side yard 

           4                  is eight feet.  The current west side 

           5                  yard at the west property line for the 

           6                  existing non-conforming is two feet 

           7                  five plus or minus.  I think it's, as I 

           8                  said, I used a metric, which was two 

           9                  point four feet.  The required setback 

          10                  for the front yard is thirty.  The 

          11                  current front yard at the south 

          12                  property line for the existing is 

          13                  twenty-four feet.  So, that's what it 

          14                  is. 

          15                        Item four, whether the proposed 

          16                  variance will have an adverse effect or 

          17                  impact on the physical or environmental 

          18                  condition in the neighborhood or 

          19                  district.  I state:  In my professional 

          20                  opinion there will be no adverse effect 

          21                  or impact on the physical or 

          22                  environmental condition in the 

          23                  neighborhood or district from the 

          24                  granting of the area variance.  The 

          25                  proposed work will be the same as 
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           2                  originally presented to the Eastchester 

           3                  Planning Board and finally approved on 

           4                  June 20th, 2005. 

           5                        Item five, whether the alleged 

           6                  difficulty was self-created, which 

           7                  consideration shall be relevant to the 

           8                  decision of the Board of appeals but 

           9                  shall not necessarily preclude the 

          10                  granting of the area variance.  The 

          11                  condition of the structural damage was 

          12                  not self-created.  The structural 

          13                  damage was not known nor could the 

          14                  condition be foreseen until the 

          15                  demolition work exposed the structural 

          16                  problem.  And I could have John Becker 

          17                  here who was brought in as an 

          18                  independent structural engineer to 

          19                  attest to the integrity of the 

          20                  structure.  He has his report as part 

          21                  of the attachment.

          22                        THE CHAIRMAN:  Thank you.  Mr. 

          23                  Becker, would you like to say anything 

          24                  now or do you want to wait for 

          25                  questions from the Board?  It's up to 

                                  DINA M. MORGAN, REPORTER

                                                                    23

           1                      EASTCHESTER ZBA - 9/13/05

           2                  you.

           3                        MR. BECKER:  Let me just 

           4                  introduce myself to the Board.  I'm 

           5                  John Becker, Becker Engineering.  I 

           6                  have an engineering firm out on Long 

           7                  Island.  I have been practicing 

           8                  engineering for over twenty years.  I 

           9                  have ten engineers on staff 

          10                  collectively with over one hundred 

          11                  years experience in structural 

          12                  engineering. 

          13                        We went in at the end of August, 

          14                  August 26th, to do our inspection.  The 

          15                  structure that's there currently can be 

          16                  repaired and the occurrence that George 

          17                  mentioned was completely unforeseen.  

          18                  Nobody expected that a structure this 

          19                  age would not have footings underneath 

          20                  it that would have permitted the wall 

          21                  in the rear to collapse.

          22                        THE CHAIRMAN:  Thank you, Mr. 

          23                  Becker.  There may be more questions 

          24                  for you later, but we'll take them as 

          25                  they come.
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           2                        MS. UHLE:  Mr. Satriale, could I 

           3                  just clarify something?

           4                        THE CHAIRMAN:  Sure.

           5                        MS. UHLE:  With regard to the 

           6                  second item whether the benefit could 

           7                  be sought by some other means, when the 

           8                  applicant wrote the response to this 

           9                  particular test they were under the 

          10                  impression that they could salvage more 

          11                  than fifty percent.  So, with regard to 

          12                  the process of being able to repair the 

          13                  existing part of the structure that 

          14                  still stands, unfortunately for them is 

          15                  not really relevant to their argument 

          16                  at this point because there's no need 

          17                  for them to have that existing 

          18                  structure remain and to repair it 

          19                  because it doesn't meet that fifty 

          20                  percent volume.  I just wanted to 

          21                  clarify that.

          22                        THE CHAIRMAN:  So, the issue that 

          23                  we'll have to get to with them is, is 

          24                  there another feasible way to build the 

          25                  house that you propose either by 
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           2                  shifting or moving in order to meet 

           3                  that part of the test.

           4                        MS. UHLE:  And then also I think 

           5                  their engineer report that verifies 

           6                  that there were structural issues that 

           7                  were not foreseen, that's relevant to 

           8                  their argument to you, but the ability 

           9                  to repair what's standing is not 

          10                  relevant.

          11                        THE CHAIRMAN:  This is a public 

          12                  hearing.  Are there questions from the 

          13                  Board before we go to the public?  

          14                  Anybody want to raise any issues at 

          15                  this time? 

          16                        (No comments.)

          17                        THE CHAIRMAN:  We'll open the 

          18                  public hearing, see how far we go with 

          19                  that, and then we'll come back to the 

          20                  Board to see if there are any 

          21                  additional issues or questions. 

          22                        Is there a motion to open the 

          23                  public hearing on Application 05-75, 25 

          24                  Prospect Avenue?

          25                        MS. MICHELS:  So moved.
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           2                        THE CHAIRMAN:  Moved by Ms. 

           3                  Michels.

           4                        MR. CAHALIN:  Second.

           5                        THE CHAIRMAN:  Second by Mr. 

           6                  Cahalin.  All in favor.

           7                        (All aye.) 

           8                        THE CHAIRMAN:  The public hearing 

           9                  on this application is now open.  Would 

          10                  anybody like to speak? 

          11                        (No comments.) 

          12                        THE CHAIRMAN:  Seeing no one, 

          13                  I'll make a motion to close the public 

          14                  hearing.  Is there a second?

          15                        MR. CAHALIN:  Second.

          16                        THE CHAIRMAN:  Second by Mr. 

          17                  Cahalin.  All in favor.

          18                        (All aye.) 

          19                        THE CHAIRMAN:  We're back to the 

          20                  Board.  Mr. Cahalin, would you like to 

          21                  start? 

          22                        MR. CAHALIN:  At this point since 

          23                  you can't use the existing structure, 

          24                  wouldn't it be more cost effective to 

          25                  redesign the plans and start over?
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           2                        MR. BECKER:  That's not true.  

           3                  The existing structure can be reused.  

           4                  It's going to take some time to repair 

           5                  it, but it could be repaired.

           6                        MR. CAHALIN:  That's all I have.

           7                        THE CHAIRMAN:  Ms. Michels.

           8                        MS. MICHELS:  I just have some 

           9                  questions about that portion of the 

          10                  house and the foundation that is 

          11                  legally non-conforming.  How much of 

          12                  that is structurally damaged that is in 

          13                  need of repair?

          14                        MR. BECKER:  Could you repeat 

          15                  your question.

          16                        MS. MICHELS:  That portion of the 

          17                  house which is legally non-conforming, 

          18                  the side yard there --

          19                        MR. CAHALIN:  The west side.

          20                        MS. MICHELS:  West side, thank 

          21                  you.  How much of that wall and 

          22                  foundation is structurally in need of 

          23                  repair?  Does it have to come down 

          24                  totally any way? 

          25                        MR. BECKER:  No.  The foundation 
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           2                  needs to be re-pointed, but it doesn't 

           3                  need to come down completely.  It just 

           4                  needs to be re-pointed and the footings 

           5                  just need to be established.

           6                        MS. MICHELS:  And what about the 

           7                  actual wall above the foundation, is 

           8                  that going to remain, is it going to be 

           9                  taken down, is it already down?

          10                        MR. BECKER:  The wall of 

          11                  foundation is there.  It's a stone 

          12                  foundation that needs to be re-pointed.  

          13                  It's a typical maintenance thing for 

          14                  the stone foundation.  Did I understand 

          15                  your question? 

          16                        MS. MICHELS:  Yes.  I wanted to 

          17                  make sure that all you're talking about 

          18                  is a re-pointing, you're going to 

          19                  repair it as it is, you're not taking 

          20                  it down and putting up a new wall 

          21                  there.

          22                        MR. BECKER:  If the area variance 

          23                  wasn't the issue, we would probably 

          24                  recommend that it be just taken down 

          25                  and put back in the same location.  It 
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           2                  would be more cost effective.  But 

           3                  given the zoning rules, it's forcing 

           4                  our client to work with the existing, 

           5                  replace stick by stick, piece by piece 

           6                  rather than taking it down.

           7                        MS. UHLE:  That's exactly the 

           8                  point that I wanted to clarify to you.  

           9                  Right here they're before you simply 

          10                  for an area variance.  Whether they 

          11                  repair a portion of the structure at 

          12                  this point or demolish it is absolutely 

          13                  irrelevant. 

          14                        The only part that's relevant is 

          15                  I do think that the applicant worked in 

          16                  very good faith to try to maintain that 

          17                  fifty percent of the volume.  They did 

          18                  sit down, the architects and applicants 

          19                  themselves worked with the building 

          20                  inspector to verify that the drawings 

          21                  they proposed to the ARB and Planning 

          22                  Board reflected that.  As the architect 

          23                  indicated, they're the ones that 

          24                  brought it to the building department's 

          25                  attention when they found some 
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           2                  structural problems.  I don't think 

           3                  they were trying to find a loophole or 

           4                  do anything sneaky and they've always 

           5                  been very up front in bringing issues 

           6                  to the building department's attention.  

           7                  But the problem is now they don't have 

           8                  that fifty percent of the volume.  It 

           9                  doesn't matter what's standing or not 

          10                  standing, it's as though they're 

          11                  starting from scratch. 

          12                        What they're asking you is they 

          13                  already have a full set of approved 

          14                  construction documents, they would like 

          15                  to continue to construct according to 

          16                  those approved plans but now that more 

          17                  than fifty percent has been damaged 

          18                  they require the area variance.

          19                        MR. BECKER:  Let me just 

          20                  interrupt, Margaret.  That fifty 

          21                  percent number is by your calculation 

          22                  not by our calculation.  In other 

          23                  words, the portion that is down some of 

          24                  the plans had indicated some walls 

          25                  would stay up, some walls would go down 
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           2                  to get to the fifty percent number.  

           3                  There was kind of a switch off, some of 

           4                  the walls were up, some were down.  So, 

           5                  we contend that about fifty percent is 

           6                  still there.  Our real push is to get 

           7                  permission from the Board to take down 

           8                  some of the defective carpentry that's 

           9                  there, some of it is termite eaten, 

          10                  take it down expeditiously, put it back 

          11                  up in the same envelope and keep on 

          12                  going.  In other words, if we do it 

          13                  stick by stick then it's going to take 

          14                  a long time, more disruption to the 

          15                  community, more problems for the 

          16                  community.

          17                        MS. UHLE:  I'm sorry to interrupt 

          18                  you.  The problem with that particular 

          19                  argument right now is that, in all 

          20                  honesty, if you could do that then you 

          21                  would not need the area variance.  When 

          22                  you felt you had fifty percent of the 

          23                  volume and that you could repair and 

          24                  maintain for the applicant --

          25                        MR. BECKER:  That's not true.  
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           2                  The question is not about the volume, 

           3                  it's about if we take it down stick by 

           4                  stick are we still conforming with our 

           5                  permit and with our previous variance.

           6                        MR. CAHALIN:  There's more to it.

           7                        MS. UHLE:  There's two different 

           8                  issues here.  I believe ideally, and 

           9                  Mr. Mascia could correct me if I'm 

          10                  wrong here, from the applicant's 

          11                  perspective the ideal scenario would be 

          12                  to just be able to demolish the 

          13                  building to whatever extent is 

          14                  necessary and rebuild according to the 

          15                  plans that were approved.  That would 

          16                  be the ideal scenario I believe from 

          17                  the applicant's perspective. 

          18                        They were contending, however, 

          19                  that if they don't get the area 

          20                  variance, that they would then still be 

          21                  able to continue to build according to 

          22                  the approved plans because then they 

          23                  would follow the engineering report's 

          24                  recommendations that they work to 

          25                  maintain the existing. 
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           2                        Now, in all honesty, if you were 

           3                  to deny the area variance tonight, if 

           4                  they could prove to Mr. King they're 

           5                  able to do that then they could 

           6                  proceed.  But right now what the 

           7                  building inspector is telling me he 

           8                  does not believe that is an alternative 

           9                  for them.  What you're really 

          10                  addressing for them is they would 

          11                  like -- I think you need to assume that 

          12                  that's not really relevant to you, it's 

          13                  only relevant to you as a history of 

          14                  the application that they worked in 

          15                  good faith to maintain that fifty 

          16                  percent.  So, in that sense that's 

          17                  relevant.  But they really need an area 

          18                  variance from you or they're requesting 

          19                  the area variance so that if for some 

          20                  reason they can't maintain that fifty 

          21                  percent or if they can't come to an 

          22                  agreement with the building inspector, 

          23                  then they can rely on that area 

          24                  variance.  They can demolish whatever 

          25                  they want to have demolished and build 
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           2                  according to the plans. 

           3                        If you were to deny the area 

           4                  variance and it was later determined 

           5                  actually they do have fifty percent, 

           6                  then they don't need any permission 

           7                  from you, they already have the 

           8                  approvals to do that.  So, that's why I 

           9                  want the focus to be not so much on the 

          10                  fifty percent volume.  They still have 

          11                  an opportunity to argue that point with 

          12                  Mr. King.  But I think ideally what 

          13                  they would like to do is just be able 

          14                  to construct in what they think is the 

          15                  more reasonable and rational way, which 

          16                  is let's just demolish stuff because 

          17                  it's not structurally sound rather than 

          18                  spending our time repairing it and 

          19                  restoring it and just be able to 

          20                  construct according to the approved 

          21                  plans. 

          22                        Did that make sense? 

          23                        MS. MICHELS:  Then my question 

          24                  would go to assuming this was a vacant 

          25                  lot and you were coming before us for 
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           2                  the area variance, what is the argument 

           3                  that you need to be encroaching into 

           4                  the side yard setback?  Why is it so 

           5                  important in a lot that is as long as 

           6                  this lot that you need to go that far 

           7                  over? 

           8                        MR. CAHALIN:  Which is what I was 

           9                  asking, if it was a vacant lot and you 

          10                  had to demolish the lot you could have 

          11                  come up with a plan possibly that 

          12                  wouldn't need area variances.

          13                        MR. MASCIA:  As I said, in the 

          14                  process of this application I had met 

          15                  with the building department on several 

          16                  occasions, I revised the plans several 

          17                  times in order to make sure that 

          18                  we would not need any variance 

          19                  whatsoever and I was trying to keep the 

          20                  non-conforming legal wall that was 

          21                  there in use with regard to the design.

          22                        MR. CAHALIN:  We can appreciate 

          23                  what you were after and I think you 

          24                  acted in good faith, but unfortunately 

          25                  you were dealt a hand that didn't allow 
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           2                  you to continue in that vein.  Once you 

           3                  breached that fifty percent level, you 

           4                  basically abandon that non-conforming 

           5                  approval and you could have went back 

           6                  to the drawing board at that point and 

           7                  come up with a possible plan that 

           8                  doesn't need variances.  That's the 

           9                  issue.  You're trying to keep the 

          10                  existing structure and build on it so 

          11                  you could keep your degree of 

          12                  non-conformity, correct?

          13                        MR. MASCIA:  That's correct.

          14                        MR. CAHALIN:  Could you, if this 

          15                  was a vacant piece of land --

          16                        MR. BECKER:  But it's not a 

          17                  vacant piece of land.

          18                        MR. CAHALIN:  Could you let me 

          19                  finish my question, please.  If it was 

          20                  a vacant piece of land, could you have 

          21                  built a house conforming?  If you don't 

          22                  have the answer --

          23                        MR. MASCIA:  Yes, I could have 

          24                  conformed to the required setbacks that 

          25                  the town has.  Because of the site, the 
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           2                  lot being only fifty feet wide, it 

           3                  would make the building narrower and 

           4                  longer, okay. 

           5                        MS. MICHELS:  Just to interject, 

           6                  that's where I was going.  I'm not 

           7                  saying that you would be knocking down 

           8                  and starting over.  I'm just going with 

           9                  the actual test for the area variance.  

          10                  Is there something about the widths of 

          11                  the rooms that makes it necessary to 

          12                  continue and not come in and lop off 

          13                  that portion of an existing building? 

          14                        MR. MASCIA:  Yes.  The layout on 

          15                  the second floor of the bedrooms had a 

          16                  definite impact with regard to keeping 

          17                  the legal non-conforming structure, 

          18                  because that played an integral part on 

          19                  the design.  You could see that with 

          20                  regard to the second floor.  So, the 

          21                  idea we're talking five point seven 

          22                  feet or five and a half feet, I mean, 

          23                  all the new work, all the proposed new 

          24                  work was to comply with the setbacks 

          25                  that exist now and that was 
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           2                  incorporated in the plans, okay. 

           3                        MS. MICHELS:  So, is it basically 

           4                  your position that this is the minimum, 

           5                  that the size of these rooms on the 

           6                  second floor, in particular the 

           7                  bedrooms, that that really is the 

           8                  minimum that you can go with, that you 

           9                  couldn't scale back or is there some 

          10                  wiggle room here?

          11                        MR. MASCIA:  Well, I've looked at 

          12                  that today in discussion with Margaret 

          13                  and Mr. King and really if you have the 

          14                  plans in front of you the bedrooms are 

          15                  not large rooms at all, the principal 

          16                  bedrooms.  There's no way that I could 

          17                  squeeze a foot.  You know, you could 

          18                  ask me to squeeze six inches, but I 

          19                  just can't do it because of the tight 

          20                  efficient configuration of the layout 

          21                  on that second floor.

          22                        MS. MICHELS:  Thank you.

          23                        THE CHAIRMAN:  My questions were 

          24                  going to be in line with what you 

          25                  already heard.  What we have here is a 
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           2                  balancing to some extent of a pretty 

           3                  substantial side yard variance.  Let's 

           4                  assume we're beyond the fifty percent 

           5                  volume issue because that's the 

           6                  assumption we're operating under unless 

           7                  you could convince the building 

           8                  department otherwise.  So, we're 

           9                  balancing a pretty substantial side 

          10                  yard variance, recognizing that the 

          11                  existing structure was always set at 

          12                  that setback and that the new structure 

          13                  will be no longer and no higher than 

          14                  what was existing for many, many years 

          15                  and the addition will be fully 

          16                  compliant.  I'm sorry.

          17                        MR. MASCIA:  That's correct.  

          18                  That's correct.

          19                        THE CHAIRMAN:  So, we're 

          20                  balancing a substantial side yard 

          21                  setback against asking you to 

          22                  potentially redesign the project, which 

          23                  would most likely elongate the house 

          24                  and get that kind of railroad car look 

          25                  that you're trying to avoid.
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           2                        MR. MASCIA:  That's correct.

           3                        THE CHAIRMAN:  You're position is 

           4                  that there's really no legitimate way 

           5                  you could -- I guess better said, is 

           6                  there a number between two point three 

           7                  nine feet and eight feet, which would 

           8                  be legal, that could give you the 

           9                  design that you're looking for but 

          10                  mitigate somewhat with respect to the 

          11                  extent of the variance, which was the 

          12                  same issue that Ms. Michels was 

          13                  raising?  

          14                        MR. MASCIA:  In my professional 

          15                  opinion there is no way I could reduce 

          16                  the plan in terms of the layout 

          17                  upstairs in order to accommodate some 

          18                  additional footage to the side yard. 

          19                        I want to bring up the issue with 

          20                  regard to when I met with Mr. King and 

          21                  Margaret the existing driveway on the 

          22                  east side encroaches currently in the 

          23                  requirements for the setback that the 

          24                  town of Eastchester requires and in 

          25                  order to accommodate the Board we 
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           2                  proposed to have that existing driveway 

           3                  moved so as to comply with the three 

           4                  feet required by the Zoning Board, 

           5                  okay.  If you look at the plans, the 

           6                  three feet and the nine feet of 

           7                  driveway basically borders the east 

           8                  side, okay. 

           9                        I proposed a scheme where 

          10                  we would try to utilize the existing 

          11                  driveway, one car garage and provide 

          12                  another car garage underneath the 

          13                  house, but we had the issue that the 

          14                  town doesn't allow two curb cuts on the 

          15                  property because of the frontage. 

          16                        So, I've tried to comply with all 

          17                  the requirements that the town posed, 

          18                  okay.  In good faith we tried to 

          19                  maintain the structure to utilize what 

          20                  was there so as to be beneficial to my 

          21                  client.

          22                        THE CHAIRMAN:  Fair enough.  

          23                  Before we get to Mr. Salanitro, just 

          24                  one more question.  The bedrooms on the 

          25                  second floor that you are concerned 
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           2                  about reducing in size, could you tell 

           3                  us how big they are? 

           4                        MR. MASCIA:  For example, the 

           5                  area that we're talking about, the west 

           6                  property line would be adjacent to the 

           7                  new bedroom number two, the toilet and 

           8                  obviously the master toilet.  You could 

           9                  see the approximate size of that 

          10                  bedroom which is approximately, what is 

          11                  it, twelve feet by ten as the principal 

          12                  dimension for the bedroom number two.

          13                        MS. MICHELS:  We're looking at 

          14                  the new second floor plan, the left 

          15                  one?

          16                        MR. MASCIA:  That's correct.

          17                        MS. MICHELS:  The way that it's 

          18                  situated we're talking about the 

          19                  non-conforming side is on the far left; 

          20                  is that correct?

          21                        MR. MASCIA:  That's correct.

          22                        THE CHAIRMAN:  Are you looking at 

          23                  drawing A2 right now?

          24                        MR. MASCIA:  That's correct.

          25                        THE CHAIRMAN:  Okay, so we're all 
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           2                  on the same drawing.

           3                        MR. MASCIA:  The size of that 

           4                  room, the principal room is 

           5                  approximately ten feet nine by twelve 

           6                  feet.  You'll see a dimension there of 

           7                  thirteen one, but that is to the entry 

           8                  into the bedroom.  The size of the 

           9                  bedroom itself is excluding the two 

          10                  feet for the closet, two feet four for 

          11                  the closet.

          12                        THE CHAIRMAN:  Okay.  Mr. 

          13                  Salanitro, do you have any questions? 

          14                        MR. SALANITRO:  Yes, I just had 

          15                  two questions. 

          16                        When you were before the Planning 

          17                  Board, what portion of the original 

          18                  house was to have been maintained?

          19                        MR. MASCIA:  The first floor.

          20                        MR. SALANITRO:  Just the first 

          21                  floor? 

          22                        MR. MASCIA:  That's correct.

          23                        MR. SALANITRO:  So, it was 

          24                  represented at that time that the 

          25                  entire second floor was to have been 
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           2                  removed?

           3                        MR. MASCIA:  That's correct.

           4                        MR. SALANITRO:  Any of the walls 

           5                  on the first floor were to have been 

           6                  maintained?

           7                        MR. MASCIA:  All the walls except 

           8                  for the expansion walls which would 

           9                  have been to the north and to the east 

          10                  of the existing structure.

          11                        MR. SALANITRO:  The structure as 

          12                  it exists now presently, how much more 

          13                  of that structure has been removed than 

          14                  what had been represented at the 

          15                  Planning Board?

          16                        MR. MASCIA:  The portion is if 

          17                  you look at A1, the new first floor 

          18                  plan, you will see the dashed line 

          19                  going through the new proposed stair to 

          20                  go to the second floor as well as the 

          21                  rear wall that would lead into the new 

          22                  pantry into the new kitchen as well as 

          23                  the new toilet.  Now, the portion that 

          24                  came down during the construction is 

          25                  basically I'd say about six feet and 
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           2                  that's from the stair wall going back 

           3                  north to the new pantry foyer and the 

           4                  new toilet.  That portion there was not 

           5                  structurally sound with the foundation.  

           6                  It was a stone rubble foundation. 

           7                        MR. SALANITRO:  So, it was your 

           8                  intention then at that time to maintain 

           9                  that portion? 

          10                        MR. MASCIA:  That's correct.

          11                        MR. SALANITRO:  And it was during 

          12                  the construction that you discovered 

          13                  the problem?

          14                        MR. MASCIA:  That's correct.  And 

          15                  as I said, my client notified the 

          16                  Eastchester Building Department early 

          17                  in the morning and I understand that 

          18                  the inspector wasn't able to be there 

          19                  but at the end of the day did show up 

          20                  at the site and brought this to our 

          21                  attention, which then I had to get 

          22                  obviously a structural engineer to come 

          23                  in and look at it and we looked at it.

          24                        MR. SALANITRO:  In the event the 

          25                  application were approved, what is the 
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           2                  intended course of construction?  Is 

           3                  that entire premises to be demolished 

           4                  down to the foundation with new 

           5                  foundation walls and new studs all the 

           6                  way up or are you going to salvage any 

           7                  part of that? 

           8                        MR. BECKER:  What we had 

           9                  recommended and what we recommend in 

          10                  this case just for expediency is that 

          11                  some of the foundation walls would 

          12                  remain that just needed some 

          13                  re-pointing, possibly some of the 

          14                  foundation walls in the front that 

          15                  don't look great instead of trying to 

          16                  repair them take them down and replace 

          17                  with new and the wood framing that 

          18                  needs repair would be taken down and 

          19                  replaced with new and new sheathing all 

          20                  around essentially maintaining the same 

          21                  envelope that's there now.

          22                        MR. SALANITRO:  Did you also find 

          23                  or locate any active termite 

          24                  infestation in any of those -- I 

          25                  noticed in some of the photographs and 
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           2                  even in visiting the scene that there 

           3                  is a lot of rotted wood.  I would 

           4                  imagine that it would be your intention 

           5                  to remove pretty much all of that wood.

           6                        MR. BECKER:  Yes, we would if we 

           7                  were to be granted the application.

           8                        MR. SALANITRO:  Okay.  I have no 

           9                  further questions.

          10                        THE CHAIRMAN:  Thank you, Mr. 

          11                  Salanitro. 

          12                        My final question for the 

          13                  architect, in reviewing the pictures 

          14                  that you submitted and also visiting 

          15                  the site, and I'm looking specifically 

          16                  now at view number 3.1 which shows 23 

          17                  Prospect Avenue, the house next door to 

          18                  this one, captured within that picture 

          19                  it also shows the structure that is 

          20                  adjacent to 23 Prospect which is most 

          21                  likely 21 Prospect and from the picture 

          22                  and my visual inspection of the site it 

          23                  seems that the setbacks between those 

          24                  two houses are as non-conforming or 

          25                  even show a greater degree of 
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           2                  non-conformity than which you're 

           3                  requesting.

           4                        MR. MASCIA:  That's correct.

           5                        THE CHAIRMAN:  Mr. Salanitro.

           6                        MR. SALANITRO:  Just one other 

           7                  question.  Would there be any objection 

           8                  given the depth of the lot, two hundred 

           9                  feet, if you're going to remove the 

          10                  entire structure or most of it, is 

          11                  there any objection to setting it in so 

          12                  far as the front setback is concerned 

          13                  to bring the front yard within 

          14                  conformity of the zoning code; in other 

          15                  words, the thirty foot setback?

          16                        MR. MASCIA:  If you're saying 

          17                  that if we propose to shift the house 

          18                  back in order to obtain the front yard 

          19                  setback to be thirty feet, I don't have 

          20                  a problem with it.  But if you're 

          21                  asking that I should redesign the 

          22                  project in order to have a continuous 

          23                  frontage with regard to the building, 

          24                  in other words, that front porch, 

          25                  right, I think it has an element, a 
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           2                  character to this building, if I were 

           3                  to make it one plane I just don't know 

           4                  the direction that --

           5                        MR. SALANITRO:  Just to clarify, 

           6                  my question is not to redesign any part 

           7                  of the structure.  I understand the 

           8                  argument insofar as the side yard by 

           9                  shrinking the house you would 

          10                  materially effect the second floor.  My 

          11                  question is to physically take the 

          12                  house as it exists on the plan and --

          13                        MR. MASCIA:  To shift it over six 

          14                  feet three so as to have a clear thirty 

          15                  foot front setback.

          16                        MR. SALANITRO:  So the variance 

          17                  would cover only the side yard and you 

          18                  don't need an area variance insofar as 

          19                  the front setback would be concerned.

          20                        MR. MASCIA:  I wouldn't have a 

          21                  problem with that, but I think there's 

          22                  a problem with regard to the foundation 

          23                  because that's part of the problem in 

          24                  the back and we're pushing this 

          25                  building further back and unless we get 
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           2                  totally new foundation, you know, I 

           3                  just --

           4                        MR. SALANITRO:  I'm not a builder 

           5                  or a contractor, but in looking at the 

           6                  foundation wall I would -- in looking 

           7                  at the porch there is no foundation 

           8                  that I could see on the porch, from 

           9                  what I saw there were some posts.  So, 

          10                  I would imagine that some foundation 

          11                  would have to go into the front to 

          12                  support the porch, some sort of a 

          13                  foundation, and the cost in repairing 

          14                  the stacked stone foundation may 

          15                  actually exceed the cost of just 

          16                  pouring a new foundation block or pour 

          17                  or whatever.  And that's why I asked 

          18                  the question before if there was an 

          19                  intent to just remove everything, 

          20                  because in looking and reviewing Mr. 

          21                  Becker's report it seems like the cost 

          22                  involved to try to salvage that 

          23                  foundation --

          24                        MR. MASCIA:  It's very expensive.

          25                        MR. SALANITRO:  I think it would 
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           2                  be actually more economically 

           3                  beneficially to move it back and put a 

           4                  now foundation in rather than try to 

           5                  salvage any of that, and that way you 

           6                  only have a variance request for a side 

           7                  yard as opposed to a variance request 

           8                  for a side yard and front yard.

           9                        MS. MICHELS:  I see we're you're 

          10                  going and I actually -- if we move the 

          11                  whole house back to conform with the 

          12                  front, kept it exactly as is assuming 

          13                  we were to grant an area variance, 

          14                  would that start their process all over 

          15                  again and would these people have to 

          16                  go --

          17                        MS. UHLE:  Just lifting it up and 

          18                  moving it back? 

          19                        MS. MICHELS:  If they were 

          20                  inclined to say it was possible and we 

          21                  were inclined to say we might grant the 

          22                  area variance based upon the plans as 

          23                  is, could they go ahead with this or 

          24                  would they have start everything all 

          25                  over again?
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           2                        MS. UHLE:  It clearly would not 

           3                  need to go to the Architectural Review 

           4                  Board.  Potentially just for 

           5                  administrative purposes the Planning 

           6                  Board, but even that I would think 

           7                  about. 

           8                        My only comment would be, I 

           9                  understand what Mr. Salanitro is 

          10                  recommending and in concept it sounds 

          11                  good, although I would want to go out 

          12                  there to see how that related then to 

          13                  the existing neighbor that's there.  It 

          14                  looks like a number of other houses 

          15                  have lesser front yard setbacks and 

          16                  then to all of a sudden pick up an 

          17                  existing house, move it back, how that 

          18                  effects the open space within the rear 

          19                  yard.  If you were to make that kind of 

          20                  decision, I would recommend that you go 

          21                  out to the site to see whether that is 

          22                  the most appropriate response, because 

          23                  if everybody else has a twenty-four 

          24                  foot front yard setback rather than set 

          25                  this building back now further and 
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           2                  block open space views, etcetera.  It 

           3                  may be the appropriate thing to do, but 

           4                  without going to the site I wouldn't 

           5                  know.

           6                        MR. CAHALIN:  As I recall my 

           7                  visit they were all pretty much the 

           8                  same setback.  If we asked them to push 

           9                  it back, it would be out of character.

          10                        MS. MICHELS:  So then what we 

          11                  would be doing is fixing the 

          12                  non-conforming only to --

          13                        MR. CAHALIN:  Make it worse in 

          14                  the neighborhood.

          15                        MR. SALANITRO:  So much for 

          16                  conformity.

          17                        MR. MASCIA:  You could see in 

          18                  picture 3.2 you could see the house -- 

          19                  the property owner next to 25 Prospect 

          20                  which shows the setback approximately 

          21                  the same, as well as in picture 3.1 

          22                  you'll see I guess that's 21 Prospect 

          23                  Avenue basically it's uniform with that 

          24                  twenty-four foot frontage.

          25                        MR. CAHALIN:  It's a good idea. 
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           2                        MS. MICHELS:  In theory it's 

           3                  good.

           4                        MR. CAHALIN:  But it changes the 

           5                  character.

           6                        MR. SALANITRO:  I assume if this 

           7                  was a new application --

           8                        MR. CAHALIN:  We would have no 

           9                  choice. 

          10                        MR. SALANITRO:  We would have no 

          11                  choice.

          12                        MS. MICHELS:  Well, we would.

          13                        MR. CAHALIN:  Well, we could ask 

          14                  for a variance.

          15                        MR. SALANITRO:  To bring it in 

          16                  conformity with the rest of the 

          17                  neighborhood.

          18                        THE CHAIRMAN:  I guess along the 

          19                  lines of what Mr. Salanitro raised, and 

          20                  I agree with the comments by Margaret 

          21                  we wouldn't want houses jutting in and 

          22                  out, but from 3.1 it's a little 

          23                  difficult -- it looks like 21 and 23 

          24                  are in the same line.  It's a little 

          25                  more difficult to see whether this 
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           2                  house is a little more forward or in 

           3                  line with those two.  Assuming we 

           4                  wanted to go forward with this tonight, 

           5                  is there a way we can give them an 

           6                  approval that would say, assuming we 

           7                  approve the side yard, the whatever it 

           8                  is, two point whatever, and make some 

           9                  type of condition we would approve a 

          10                  front yard setback variance to the 

          11                  extent that it was in line with the 

          12                  homes at 23 and 21?  Is that 

          13                  logistically possible?  So that if it 

          14                  is in line, they could leave it where 

          15                  it is.  If in needed to go back a foot 

          16                  or two to have it line up a little 

          17                  better, that we would allow them to do 

          18                  that as well rather than having to go 

          19                  there to visualize it and have them 

          20                  come back, assuming we wanted to do 

          21                  this tonight, or does that make it too 

          22                  complicated?

          23                        MS. UHLE:  I think it makes it 

          24                  complicated, because without looking at 

          25                  what's going on with the rest of the 

                                  DINA M. MORGAN, REPORTER

                                                                    56

           1                      EASTCHESTER ZBA - 9/13/05

           2                  block, in all honesty, other than the 

           3                  photographs and my memory I don't 

           4                  really have a good recollection of how 

           5                  those things align or what the most 

           6                  appropriate alignment would be.

           7                        MS. MICHELS:  Putting it over for 

           8                  another month, they've obviously 

           9                  incurred a lot of expense already.  

          10                  They've done everything the right way.  

          11                  For us to go back and say we're putting 

          12                  it over so we can go back and look to 

          13                  see whether or not it all lines up, I 

          14                  don't know if the town is getting any 

          15                  benefit by that other than if at this 

          16                  very moment we say the plans that were 

          17                  already approved by the ARB, the 

          18                  Planning Board and they're planning to 

          19                  continue with should go forward today 

          20                  right now if we believe they met the 

          21                  test for the area variance and be done 

          22                  with it.

          23                        MR. CAHALIN:  I was there, it's 

          24                  close, Lou.

          25                        THE CHAIRMAN:  They pretty much 
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           2                  line up.

           3                        MR. CAHALIN:  They line up.  If 

           4                  they're a foot or two off, we're not 

           5                  talking anything substantial here.  I 

           6                  agree with Mary Ann.  I know this is 

           7                  unusual.

           8                        MS. MICHELS:  Shocking.

           9                        MR. CAHALIN:  I would hate to see 

          10                  them have to come back.

          11                        THE CHAIRMAN:  If we're going to 

          12                  act on this tonight, I would prefer 

          13                  that we do the whole thing.  The only 

          14                  issue would be if this is the one house 

          15                  that's a little out of whack by a foot 

          16                  or two, they seem like they could make 

          17                  an adjustment.  I was trying to come up 

          18                  with some type of condition that they 

          19                  can work through the building 

          20                  department to make some minor 

          21                  modification on the placement of the 

          22                  house so that way they could get what 

          23                  they want actually sooner than I 

          24                  thought they would get it assuming it 

          25                  passes, but yet if it's an incidental 
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           2                  amount of space --

           3                        MS. UHLE:  I think if you're 

           4                  talking about a foot one way or the 

           5                  other I don't think it's significant 

           6                  enough to make a difference.  If you're 

           7                  talking about five to ten feet, I would 

           8                  rather have the Planning Board or the 

           9                  Zoning Board make that determination. 

          10                        Just one thing, and I don't want 

          11                  mean this in a negative way but I just 

          12                  want to clarify, you know, the Planning 

          13                  Board with regard to the front and side 

          14                  yard setback they did approve the plans 

          15                  but they were working within the 

          16                  perimeters that the building department 

          17                  gave them which said those were 

          18                  permissible.  I don't think in an ideal 

          19                  situation if it was a new 

          20                  application -- I just want to clarify 

          21                  that that was a given as far as they 

          22                  were concerned so there was not much 

          23                  discussion.  I think there were some 

          24                  concerns on the Planning Board's part 

          25                  or ARB members' parts, but they were 
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           2                  told that was a given because it 

           3                  complied with zoning so they just 

           4                  proceeded from there.

           5                        MR. MASCIA:  Can I bring up a 

           6                  point with regard to whether we go back 

           7                  a foot or two depending on the adjacent 

           8                  property to the west of 25 Prospect.  

           9                  Where do I draw the line?  Do I take 

          10                  the average between 23 Prospect Avenue 

          11                  and 21 Prospect Avenue and then the -- 

          12                  do you follow what I'm saying? 

          13                        THE CHAIRMAN:  I would foresee 

          14                  something where you and the building 

          15                  department said how about instead of 

          16                  twenty-four, twenty-six, and you said 

          17                  fine and they said fine.

          18                        MS. UHLE:  Mr. Mascia, do you 

          19                  have a copy by any chance of the two 

          20                  hundred foot radius map?

          21                        MR. MASCIA:  Yes, I do.

          22                        MS. UHLE:  Because that would be 

          23                  helpful.  I think that shows the 

          24                  building footprints.  I don't have it 

          25                  in my package for some reason.
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           2                        THE CHAIRMAN:  The tax map would 

           3                  show the setback of the other 

           4                  properties?

           5                        MS. UHLE:  Yes.

           6                        THE CHAIRMAN:  Maybe we could 

           7                  take a look at that.

           8                        MR. MASCIA:  Do you want me to 

           9                  present it here?  

          10                        THE CHAIRMAN:  Could you bring it 

          11                  up to Margaret.  And it's never usually 

          12                  exact, but you could get a sense.

          13                        MS. UHLE:  This doesn't reflect 

          14                  like newer additions, but typically 

          15                  those wouldn't be to the front any way.  

          16                  This looks like it's pretty well 

          17                  aligned.  Let me pass that down.

          18                        THE CHAIRMAN:  It does look well 

          19                  aligned.

          20                        I think based on our review of 

          21                  the tax map, and again it's not an 

          22                  exact survey of the land but you can 

          23                  get a general sense that the three 

          24                  houses that we were speaking of do seem 

          25                  to more or less be in alignment, so I 
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           2                  think that's probably a non-issue. 

           3                        Okay, anything else from Mr. 

           4                  Salanitro?

           5                        MR. SALANITRO:  No.

           6                        THE CHAIRMAN:  Anything else from 

           7                  any other Board members?

           8                        MS. MICHELS:  No.

           9                        THE CHAIRMAN:  Does the Board 

          10                  feel like it wants to proceed tonight?

          11                        MS. MICHELS:  I would like to 

          12                  proceed.  I think these people have 

          13                  done everything and need a decision 

          14                  immediately.

          15                        THE CHAIRMAN:  Mr. Salanitro?

          16                        MR. SALANITRO:  I would be 

          17                  prepared to proceed, yes.

          18                        THE CHAIRMAN:  Okay.  Mr. 

          19                  Cahalin?

          20                        MR. CAHALIN:  Yes.

          21                        THE CHAIRMAN:  I'll try a 

          22                  Resolution and see where we end up. 

          23                        This is Application 05-75, 25 

          24                  Prospect Avenue for an area variance to 

          25                  permit a side yard setback of two point 
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           2                  three nine feet where a minimum of 

           3                  eight feet is required, a deficiency of 

           4                  five point six one feet or seventy 

           5                  percent, and to permit a front yard 

           6                  setback of twenty-four point zero four 

           7                  feet where a minimum of thirty feet is 

           8                  required, a deficiency of five point 

           9                  nine six feet or approximately twenty 

          10                  percent. 

          11                        The subject property is 

          12                  identified on the current tax 

          13                  assessment map of the town of 

          14                  Eastchester as Section 75, Block 1, Lot 

          15                  A and is located at 25 Prospect Avenue 

          16                  in an R5 one family residence district. 

          17                        After considering the 

          18                  presentation by the applicant, the 

          19                  supporting materials referenced herein 

          20                  and the comments made during the public 

          21                  hearing, the Zoning Board makes the 

          22                  following findings:

          23                        As to whether an undesirable 

          24                  change will be produced in the 

          25                  character of the neighborhood or a 
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           2                  detriment to nearby property will be 

           3                  created by the granting of an area 

           4                  variance, the Board finds:  That it 

           5                  will not.  The two requested variances 

           6                  discussed tonight relate to a structure 

           7                  that was previously existing for many, 

           8                  many years and the current application 

           9                  will not extend either the length or 

          10                  the height of the non-conforming 

          11                  setbacks that previously existed. 

          12                        The Board also finds:  That with 

          13                  respect to properties adjacent to the 

          14                  subject property there are other 

          15                  non-conforming setbacks that appear to 

          16                  be even more dramatic than the request 

          17                  that we have tonight. 

          18                        Therefore, the Board finds:  That 

          19                  with respect to the area variance 

          20                  requested in so much as it is only 

          21                  perpetuating two setbacks that were 

          22                  legally non-conforming for many years, 

          23                  that there will not be an undesirable 

          24                  change produced in the character of the 

          25                  neighborhood. 
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           2                        Two, as to whether the benefit 

           3                  sought by the applicant can be achieved 

           4                  by some method feasible for the 

           5                  applicant to pursue other than an area 

           6                  variance, the Board finds:  That the 

           7                  applicant cannot.  Based upon the 

           8                  testimony given by the applicant's 

           9                  architect and engineer, it seems clear 

          10                  that there is no other alternative for 

          11                  this applicant with respect to the 

          12                  proposed project due to the fact that 

          13                  the subject lot is a narrow but long 

          14                  lot and in order to avoid an elongated 

          15                  structure or a structure with bedrooms 

          16                  on the second floor that would be too 

          17                  small for the applicant to get 

          18                  sufficient use of, the Board finds that 

          19                  in this circumstance there is no other 

          20                  feasible method for the applicant to 

          21                  pursue. 

          22                        It also should be noted that the 

          23                  applicant has redesigned the plan at 

          24                  certain stages with respect to the east 

          25                  side of the property regarding driveway 
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           2                  placement, regarding the placement of 

           3                  the chimney to make this application as 

           4                  feasible as possible. 

           5                        Three, as to whether the 

           6                  requested variances are substantial, 

           7                  the Board finds:  That to some extent 

           8                  they are.  However, this is mitigated 

           9                  somewhat by the fact that the two 

          10                  variances requested relate to legally 

          11                  non-conforming setbacks that were in 

          12                  existence for many, many years and 

          13                  appear, based upon the Board's visual 

          14                  inspection of the site and the 

          15                  photographs submitted by the applicant, 

          16                  to be prevalent in this neighborhood. 

          17                        Four, as to whether the proposed 

          18                  variance will have an adverse effect or 

          19                  impact on the physical or environmental 

          20                  conditions in the neighborhood or 

          21                  district, the Zoning Board finds:  That 

          22                  it will not.  The Board has received no 

          23                  evidence indicating any adverse effect 

          24                  or impact in the neighborhood and as 

          25                  previously discussed these two 
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           2                  non-conforming setbacks have existed in 

           3                  this neighborhood for many years 

           4                  without any such impact. 

           5                        Finally, as to whether the 

           6                  alleged difficulty was self-created, 

           7                  which consideration shall be relevant 

           8                  to the Board but shall not necessarily 

           9                  preclude the granting of the area 

          10                  variance, the Board finds:  To some 

          11                  extent this situation was self-created 

          12                  in that the applicant as discussed 

          13                  could potentially redesign the entire 

          14                  project.  However, based on the 

          15                  presentation by the applicant and the 

          16                  report from the engineer, a large part 

          17                  of this situation may not have been 

          18                  foreseeable by the applicant and due to 

          19                  the demolition involved and the poor 

          20                  condition of the existing structure the 

          21                  applicant has found themselves in this 

          22                  situation. 

          23                        Based on the foregoing and the 

          24                  record, the Board finds therefore:  

          25                  That this application meets the test 
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           2                  for the two area variances requested 

           3                  and approves this application as 

           4                  submitted.  Is there a second?

           5                        MS. MICHELS:  Second.

           6                        THE CHAIRMAN:  A second by Ms. 

           7                  Michels.  I'll call the roll.  It's my 

           8                  Resolution, I'll vote yes.  Ms. 

           9                  Michels.

          10                        MS. MICHELS:  Yes.

          11                        THE CHAIRMAN:  Mr. Cahalin.

          12                        MR. CAHALIN:  Yes.

          13                        THE CHAIRMAN:  And Mr. Salanitro.

          14                        MR. SALANITRO:  Yes.

          15                        THE CHAIRMAN:  Your application 

          16                  has been approved four to zero.

          17                        MR. MASCIA:  Thank you, Chairman, 

          18                  members of the Board, Margaret, Mr. 

          19                  King.  Thank you.

          20                        THE CHAIRMAN:  You're welcome.   

          21                        We move on to our second item on 

          22                  the agenda tonight, which is 28 Huntley 

          23                  Road. 

          24                        MR. BONANNO:  Good evening, 

          25                  chairman and members of the Board.  My 
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           2                  name is James Bonanno.  I'm the 

           3                  property owner of 28 Huntley Road and I 

           4                  thank you for the opportunity to 

           5                  present this tonight. 

           6                        Our application is a request for 

           7                  a side lot variance of three feet to 

           8                  legalize a non-conforming driveway 

           9                  that's been in existence prior to the 

          10                  purchase of our property in 1995. 

          11                        In order to describe this to you 

          12                  similar to what's in the packages we 

          13                  presented, I have prepared some boards 

          14                  showing our driveway in the middle.  

          15                  The sketch the red outline is the 

          16                  outline of the driveway, the existing 

          17                  driveway which we are replacing.  On 

          18                  the far right of that sketch you can 

          19                  see the property line.  The gap between 

          20                  is a dimension of zero inches, so we're 

          21                  asking to move the driveway or leave 

          22                  the driveway as it has existed at 

          23                  property line. 

          24                        On the upper left photos, those 

          25                  are photographs we found of our 
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           2                  driveway that we had taken over the 

           3                  years of the existing driveway that was 

           4                  there.  Upper left you can see it was a 

           5                  two car wide drive way.  Similarly, on 

           6                  the right you could see a wide curb cut 

           7                  adequate for two cars.  On the bottom 

           8                  left and right is the driveway project 

           9                  which we have commenced showing a 

          10                  similar driveway width as to what has 

          11                  existed there previously. 

          12                        In order to just address the 

          13                  character of the neighborhood and 

          14                  similar driveways on Huntley Road, we 

          15                  have taken a few pictures of driveways 

          16                  on Huntley Road which I presented here.  

          17                  I don't know the numbers, but in the 

          18                  upper left appears to be a two car wide 

          19                  driveway.  You can see a picket fence 

          20                  there on the right-hand side which 

          21                  appears to be within close proximity of 

          22                  property line.  Similarly, upper right 

          23                  two car wide it appears that the 

          24                  driveway is close to property line.  

          25                  Bottom left a two car wide driveway and 
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           2                  bottom right another wide driveway with 

           3                  a wall which appears to be close to 

           4                  property line.  I just present them to 

           5                  give a character of the neighborhood 

           6                  and the typical driveways along Huntley 

           7                  Road. 

           8                        As an additional note I would 

           9                  just like to point out that the 

          10                  adjacent properties on either side, I 

          11                  haven't shown it here, but the adjacent 

          12                  properties on either side of ours their 

          13                  driveways and garages are near the far 

          14                  property line so it would be more or 

          15                  less not possible for them to build 

          16                  another driveway directly abutting 

          17                  ours.  So, I would just like to point 

          18                  that out also. 

          19                        If I could, I would like to go 

          20                  through the five test with you. 

          21                        Number one, whether an 

          22                  undesirable change will be produced in 

          23                  the character of the neighborhood or a 

          24                  detriment to nearby properties will be 

          25                  created by the granting of the area 
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           2                  variance, our response is:  No, there 

           3                  will not be an undesirable change in 

           4                  the character of the neighborhood and 

           5                  there will not be detriments to the 

           6                  nearby properties.  The size and 

           7                  location of the driveway will be the 

           8                  same as it has been since we purchased 

           9                  the property in 1995 and had been that 

          10                  way for the past fifty-two years as 

          11                  reported by our neighbor on the second 

          12                  page of your paragraph. 

          13                        Number two, whether the benefit 

          14                  sought by the applicant can be achieved 

          15                  by some method feasible for the 

          16                  applicant to pursue other than the area 

          17                  variance, our response is:  We're not 

          18                  changing or moving the driveway, we're 

          19                  repairing the existing driveway. 

          20                        Number three, whether the 

          21                  requested area variance is substantial.  

          22                  Response:  We are asking for a three 

          23                  foot variance. 

          24                        Four, whether the proposed 

          25                  variance will have an adverse impact or 
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           2                  effect on the physical or environmental 

           3                  condition of the neighborhood or 

           4                  district.  No, the variance has not had 

           5                  any adverse effect on the physical or 

           6                  environmental condition of the 

           7                  neighborhood or district.  We're not 

           8                  changing the size or placement of our 

           9                  driveway and the area of paved surface 

          10                  has not been changed. 

          11                        And number five, whether the 

          12                  alleged difficulty was self-created, 

          13                  which decision shall be relevant to the 

          14                  decision of the Board of Appeals but 

          15                  shall not necessarily preclude the 

          16                  granting of the area variance.  Our 

          17                  response is:  This was not a 

          18                  self-created difficulty.  The driveway 

          19                  is the same size and in the same 

          20                  location as the driveway that had 

          21                  existed prior to our purchase of the 

          22                  property.

          23                        THE CHAIRMAN:  Thank you.  Is 

          24                  that the end of your presentation? 

          25                        MR. BONANNO:  Yes, it is.
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           2                        THE CHAIRMAN:  Is there anything 

           3                  from the Board before we open the 

           4                  public hearing? 

           5                        (No comments.) 

           6                        THE CHAIRMAN:  Is there a motion 

           7                  to open the public hearing on this 

           8                  application, which is Application 

           9                  05-72?

          10                        MS. MICHELS:  So moved.

          11                        THE CHAIRMAN:  Moved by Ms. 

          12                  Michels.

          13                        MR. CAHALIN:  I'll second.

          14                        THE CHAIRMAN:  Second by Mr. 

          15                  Cahalin.  All in favor.

          16                        (All aye.) 

          17                        THE CHAIRMAN:  The public hearing 

          18                  on this application is now open.  Would 

          19                  anybody like to speak? 

          20                        MS. UHLE:  Could I make a very 

          21                  quick comment?  The applicant did 

          22                  submit letters in support of the 

          23                  application, which I'm looking for now.  

          24                  I believe there were four from 

          25                  residents in support of the 
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           2                  application.  They're in my paperwork 

           3                  here someplace.

           4                        MR. CAHALIN:  Is Mr. Moses 

           5                  coming? 

           6                        MR. BONANNO:  He's given us his 

           7                  full support.

           8                        MS. MICHELS:  His lengthy full 

           9                  support.

          10                        THE CHAIRMAN:  We do have a 

          11                  letter from Mr. Moses, he is at 29 

          12                  Huntley Road, and his is in favor of 

          13                  the application.  You have four 

          14                  additional letters in favor of the 

          15                  application.

          16                        MS. UHLE:  Yes, I do.  I'm sorry.

          17                        THE CHAIRMAN:  That's okay.  Ms. 

          18                  Uhle has four additional letters that 

          19                  we'll see if she has that we'll read 

          20                  into the record before we're finished 

          21                  with this one if we have them.  

          22                  Anything else from the Board? 

          23                        MR. CAHALIN:  We haven't closed 

          24                  the public hearing yet.

          25                        THE CHAIRMAN:  We opened the 
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           2                  public hearing and I asked if anybody 

           3                  wanted to speak.  Last chance to speak 

           4                  on this one.  Anybody? 

           5                        (No comments.)

           6                        THE CHAIRMAN:  I'll make a motion 

           7                  to close the public hearing.  Is there 

           8                  a second?

           9                        MR. CAHALIN:  I'll second it.

          10                        THE CHAIRMAN:  All in favor.

          11                        (All aye.)

          12                        THE CHAIRMAN:  The public hearing 

          13                  on this application is now closed.  

          14                  We're back to the Board.  Mr. 

          15                  Salanitro, do you want to start on this 

          16                  one?

          17                        MR. SALANITRO:  Actually, I have 

          18                  no questions.

          19                        THE CHAIRMAN:  You have no 

          20                  questions.

          21                        MR. SALANITRO:  No questions.

          22                        THE CHAIRMAN:  Ms. Michels.

          23                        MS. MICHELS:  No questions.

          24                        THE CHAIRMAN:  Mr. Cahalin.

          25                        MR. CAHALIN:  No questions.
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           2                        THE CHAIRMAN:  I have four 

           3                  letters here, one from Mr. & Mrs. 

           4                  Machelli (Ph.), Mr. Valerioti, Ms. 

           5                  Derschowitz (Ph.) and Ms. Miller all 

           6                  stating that they have no objections to 

           7                  the variance requested.  They reside at 

           8                  27 Huntley, 31 Huntley, 26 Huntley and 

           9                  30 Huntley. 

          10                        My only it's not really a 

          11                  question it's more a comment and 

          12                  partially in way of a public service 

          13                  announcement, but the reason we're here 

          14                  tonight is that the difference between 

          15                  repairing a driveway, which would just 

          16                  be putting blacktop on top of blacktop, 

          17                  if that were the situation you wouldn't 

          18                  need a variance, at least that's my 

          19                  understanding, a variance or a permit.  

          20                  You could put blacktop on top of 

          21                  blacktop and as long as you're keeping 

          22                  your existing driveway the way it is 

          23                  you could do that.  The reason we're 

          24                  here tonight is because this applicant 

          25                  actually ripped out the driveway, laid 
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           2                  a new base coat and started a driveway 

           3                  from basically scratch, which then 

           4                  under the code triggers a requirement 

           5                  to comply with all zoning setbacks. 

           6                        Under the zoning code, there's 

           7                  supposed to be a three foot setback 

           8                  between the end of your driveway and 

           9                  the side property line.  Here, like as 

          10                  you indicated many of the houses in 

          11                  this area, the driveways end right on 

          12                  the property line.  So, for the people 

          13                  that aren't aware, if you're doing more 

          14                  than just putting blacktop on top of 

          15                  blacktop you do need to get a permit, 

          16                  and if you are redoing your driveway to 

          17                  the point that you're ripping it up and 

          18                  putting a new one in its place you will 

          19                  have to comply with the zoning setbacks 

          20                  or as in this situation ask for a 

          21                  variance.  And the risk that you run is 

          22                  if you go through the entire process, 

          23                  put it in without a permit, without a 

          24                  variance and if it's not compliant and 

          25                  if there's either a complaint or the 
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           2                  building department is out and about 

           3                  doing other things in other places if 

           4                  they see it you're going to run the 

           5                  risk of having to redo it and move it 

           6                  back the other way.  So, it's always 

           7                  better to check with the building 

           8                  department and if you are redoing an 

           9                  entire driveway you need to get a 

          10                  permit and make sure it complies. 

          11                        Okay, that was my public service 

          12                  announcement.  We're back to this one.  

          13                  I have no questions.  Is there anything 

          14                  else from the applicant? 

          15                        MR. BONANNO:  No.

          16                        THE CHAIRMAN:  Is anybody 

          17                  prepared to do a Resolution on this? 

          18                        MR. CAHALIN:  I'll take a shot at 

          19                  it.

          20                        THE CHAIRMAN:  Okay, Mr. Cahalin.

          21                        MR. CAHALIN:  This is Application 

          22                  05-72, 28 Huntley Road for an area 

          23                  variance to permit the reconstruction 

          24                  of an existing driveway that is setback 

          25                  zero feet from the side property line 
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           2                  where a minimum setback of three feet 

           3                  is required, a deficiency of three feet 

           4                  or one hundred percent. 

           5                        The subject property is 

           6                  identified on the current tax map of 

           7                  the town of Eastchester as Section 66, 

           8                  Block 1, Lot 141 and is located at 28 

           9                  Huntley Road in an R-5 one family 

          10                  residential district. 

          11                        I'm going to move right to the 

          12                  test. 

          13                        After considering the 

          14                  presentation by the applicant, the 

          15                  supporting materials referenced herein 

          16                  and comments made at the public 

          17                  hearing, the ZBA makes the following 

          18                  findings: 

          19                        One, as to whether an undesirable 

          20                  change will be produced in the 

          21                  character of the neighborhood or a 

          22                  detriment to nearby properties will be 

          23                  created by the granting of the area 

          24                  variance, the ZBA finds:  That there 

          25                  will not be an undesirable change in 
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           2                  the character of the neighborhood nor 

           3                  will there be any detriment to nearby 

           4                  properties.  The applicants are 

           5                  performing work which is in keeping 

           6                  with the character of the neighborhood.  

           7                  In fact, several of the nearby 

           8                  driveways have driveways of similar 

           9                  shapes and sizes. 

          10                        Two, as to whether the benefit 

          11                  sought by the applicant can be achieved 

          12                  by some method feasible for the 

          13                  applicant to pursue other than the area 

          14                  variance, the ZBA finds:  The applicant 

          15                  is replacing and repairing the 

          16                  driveway, not increasing it in any way.  

          17                  Had the applicant chose to go and done 

          18                  anything else it would have been an 

          19                  additional hardship and out of 

          20                  character with the surrounding 

          21                  properties. 

          22                        Three, as to whether the 

          23                  requested variance is substantial, the 

          24                  ZBA finds:  That the variance is not 

          25                  substantial. 
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           2                        Four, as to whether the proposed 

           3                  variance will have an adverse effect or 

           4                  impact on the physical or environmental 

           5                  conditions in the neighborhood or 

           6                  district, the ZBA finds:  The proposed 

           7                  variance will not have an adverse 

           8                  effect or impact on the physical or 

           9                  environmental conditions in the 

          10                  neighborhood or district. 

          11                        Five, as to whether the alleged 

          12                  difficulty was self-created, which 

          13                  consideration shall be relevant to the 

          14                  decision of the Board of Appeals but 

          15                  shall not necessarily preclude the 

          16                  granting of the area variance, the ZBA 

          17                  finds:  The proposed difficulty is 

          18                  self-created, although the applicant 

          19                  did not move the driveway in any way, 

          20                  this has been a preexisting condition 

          21                  and as stated earlier it is only a 

          22                  three foot variance which is not 

          23                  substantial and it is in keeping with 

          24                  the character of the current 

          25                  neighborhood. 
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           2                        Based on the foregoing and the 

           3                  record, the ZBA finds:  That the 

           4                  applicant meets the test for an area 

           5                  variance and approves this application 

           6                  as submitted.

           7                        THE CHAIRMAN:  One comment before 

           8                  we get a second.  Since the variance is 

           9                  one hundred percent what I would ask 

          10                  you, it almost goes without saying but 

          11                  in these situations it's almost better 

          12                  to say it so that a future applicant 

          13                  doesn't recall this application and try 

          14                  to say that theirs is similar, under 

          15                  these circumstances as you discussed 

          16                  within the Resolution this variance 

          17                  although substantial is mitigated.

          18                        MR. CAHALIN:  I'll agree to that, 

          19                  Mr. Chairman.

          20                        THE CHAIRMAN:  Thank you.  With 

          21                  that amendment, because the variance 

          22                  here is one hundred percent it can't 

          23                  get any bigger, with that amendment is 

          24                  there a second? 

          25                        MS. MICHELS:  I'll second it.
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           2                        THE CHAIRMAN:  I'll call the 

           3                  roll.  Mr. Cahalin, your Resolution.

           4                        MR. CAHALIN:  I think I'll vote 

           5                  yes.

           6                        THE CHAIRMAN:  Ms. Michels.

           7                        MS. MICHELS:  Yes.

           8                        THE CHAIRMAN:  I'll vote yes.  

           9                  Mr.  Salanitro.

          10                        MR. SALANITRO:  Yes.

          11                        THE CHAIRMAN:  Your application 

          12                  has been approved four to zero.

          13                        MR. BONANNO:  Thank you, 

          14                  Chairman, members of the Board and 

          15                  Margaret.

          16                        THE CHAIRMAN:  Okay, we go to the 

          17                  next item of new business which is 1 

          18                  Shady Lane, Application 05-70.

          19                        MR. PHILLIP:  Mr. Chairman, 

          20                  members of the Board.

          21                        THE CHAIRMAN:  Good evening. 

          22                        MR. PHILLIP:  Ms. Uhle, Mr. King.  

          23                  My name is Manfred Phillip.  I reside 

          24                  at 1 Shady Lane.  My wife, Gisela, is 

          25                  here. 
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           2                        We are here to request approval 

           3                  for the construction of a dormer and 

           4                  the construction of a portico over our 

           5                  front door. 

           6                        The dormer is required so that we 

           7                  have a little light and larger bedrooms 

           8                  in the upper floor. 

           9                        The portico over the front door 

          10                  is to provide shelter from ice on the 

          11                  stoop that is at the entrance of our 

          12                  house.  At the present time that stoop, 

          13                  which is described as a porch but is 

          14                  actually at the top of our stairway to 

          15                  the entrance of the house, is exposed 

          16                  to elements and in the winter becomes 

          17                  icy and wet and we would like to have 

          18                  some shelter for people entering the 

          19                  house and to shield the surface from 

          20                  the development of ice, make it safer. 

          21                        That's the project.  The larger 

          22                  size and light that the dormer will 

          23                  give us is necessary.  For one thing, 

          24                  my wife is a teacher and she needs more 

          25                  light and space for her office on the 
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           2                  second floor. 

           3                        The project is entirely in 

           4                  keeping with the neighborhood.  The 

           5                  application has pictures of neighboring 

           6                  houses with similar dormers, similar 

           7                  porticos.  The house that we occupy has 

           8                  a setback that is similar to other 

           9                  houses in the neighborhood.  It is 

          10                  completely in line including the 

          11                  entrance stairway and stoop described 

          12                  as a porch. 

          13                        That completes my presentation.  

          14                  If you have any questions.

          15                        THE CHAIRMAN:  I didn't notice in 

          16                  my package whether there was a written 

          17                  submission with the --

          18                        MS. UHLE:  There's a cover letter 

          19                  from Charles Reid where I think he --

          20                        THE CHAIRMAN:  That wasn't in my 

          21                  package.  So, the five part test is 

          22                  discussed there, because I don't think 

          23                  we have that? 

          24                        MS. UHLE:  He didn't actually do 

          25                  it in the format of the five part test, 
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           2                  but he addresses the test.  It was in 

           3                  my package.

           4                        THE CHAIRMAN:  Do you have the 

           5                  letter that the building department 

           6                  received from Mr. Reid, your architect? 

           7                        MR. PHILLIP:  No, I do not have 

           8                  that letter.  The other material that I 

           9                  do have are the plans, the announcement 

          10                  to the neighbors, the copies of the 

          11                  materials that were sent to the 

          12                  neighbors.  I should add that the 

          13                  project has not induced any opposition, 

          14                  on the contrary, among the neighbors.

          15                        THE CHAIRMAN:  You already 

          16                  touched upon the character of the 

          17                  neighborhood issue.  Let me just walk 

          18                  you through the other parts of the test 

          19                  and respond as best you can.  Is there 

          20                  another way for you to complete this 

          21                  project that wouldn't require 

          22                  variances? 

          23                        MR. PHILLIP:  Absolutely not.

          24                        THE CHAIRMAN:  That's based upon 

          25                  the current structure as it exists, you 
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           2                  would actually have to move the house? 

           3                        MR. PHILLIP:  Yes.  We would have 

           4                  to helicopter the house further up the 

           5                  hill, which itself would then induce a 

           6                  further problem with the neighborhood 

           7                  because the house would be higher on 

           8                  the hill.

           9                        THE CHAIRMAN:  The variances 

          10                  requested, would you discuss the 

          11                  substantiality of them.  The first one 

          12                  is approximately twenty-six percent.  

          13                  It's almost an eight foot variance, 

          14                  approximately twenty-six percent.  In 

          15                  your view do you believe that's 

          16                  substantial as it compares to the 

          17                  neighborhood as it exists?

          18                        MR. PHILLIP:  It actually makes 

          19                  the house look much more like the 

          20                  neighboring houses.

          21                        THE CHAIRMAN:  The construction 

          22                  of the roof over the existing front 

          23                  porch you have a setback of 

          24                  approximately sixteen feet where 

          25                  twenty-six feet is required.  This is a 
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           2                  more substantial variance because it's 

           3                  approximately thirty-six and a half 

           4                  percent.  Would you address why you 

           5                  don't believe given your situation that 

           6                  that is a substantial variance.

           7                        MR. PHILLIP:  If you look at the 

           8                  pictures of the houses and the tax plan 

           9                  in the application, you will see that 

          10                  the one house next door to us is 

          11                  actually closer to the street than 

          12                  ours.  As I said before, this will make 

          13                  our house much more conforming to those 

          14                  in the neighborhood.

          15                        THE CHAIRMAN:  And finally -- 

          16                  well, not finally, there's two more.  

          17                  Do you believe the proposed variances 

          18                  will have an adverse effect or impact 

          19                  on the physical or environmental 

          20                  conditions in the neighborhood? 

          21                        MR. PHILLIP:  Absolutely not.

          22                        THE CHAIRMAN:  The last one is 

          23                  whether this is self-created.  

          24                  Basically every variance request is 

          25                  self-created because if you didn't ask 
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           2                  for it we wouldn't be here.  So, that 

           3                  one is usually applications are 

           4                  self-created, but the other part of the 

           5                  test with respect to self-createdness 

           6                  is that it's relevant to the decision 

           7                  of the Board but not necessarily 

           8                  determinative.

           9                        MR. PHILLIP:  I would like to 

          10                  point out what I said before about the 

          11                  safety aspect of the porch about the 

          12                  front entrance.  I think it's essential 

          13                  for us and for future occupants that 

          14                  this be done.

          15                        THE CHAIRMAN:  We have to have a 

          16                  public hearing, but before we do that 

          17                  are there any questions or comments 

          18                  from the Board for the applicant? 

          19                        MS. MICHELS:  There's just one 

          20                  that I wanted to comment on and it goes 

          21                  to the covering over the front step.  I 

          22                  agree with you it's hard to call it a 

          23                  porch when you can't even fit a chair 

          24                  there.

          25                        MR. PHILLIP:  Exactly.
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           2                        MS. MICHELS:  Could you kind of 

           3                  give us what the dimensions of that 

           4                  are?  I know it's a front stoop.  

           5                  Although it's a larger variance at 

           6                  first blush into the front yard 

           7                  setback, the actual dimensions that 

           8                  we're talking about are probably a 

           9                  minimal square.

          10                        MR. PHILLIP:  It's three feet 

          11                  perhaps, square on top.  It's just 

          12                  enough actually to put your briefcase 

          13                  down and open the door and sometimes 

          14                  there's not enough for that.  If it's a 

          15                  suitcase, you can't put it down.

          16                        MS. MICHELS:  That's what I was 

          17                  getting at.

          18                        MR. PHILLIP:  It's very small.

          19                        MS. MICHELS:  It's a very small 

          20                  area that we're talking about.  That 

          21                  was all.

          22                        THE CHAIRMAN:  Anything else from 

          23                  the Board before we go to the public? 

          24                        (No comments.) 

          25                        THE CHAIRMAN:  Is there a motion 
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           2                  to open the public hearing on 

           3                  Application 05-70, 1 Shady Lane? 

           4                        MR. CAHALIN:  I'll make the 

           5                  motion.

           6                        MS. MICHELS:  Second.

           7                        THE CHAIRMAN:  Moved by Mr. 

           8                  Cahalin.  A second by Ms. Michels.  All 

           9                  in favor.

          10                        (All aye.)

          11                        THE CHAIRMAN:  The public hearing 

          12                  on this application is now open.  Would 

          13                  anybody like to speak? 

          14                        (No comments.)

          15                        THE CHAIRMAN:  Okay, we don't 

          16                  have a big crowd tonight so it looks 

          17                  like nobody wants to speak.  I'll make 

          18                  a motion to close the public hearing on 

          19                  Application 05-70.  Is there a second?

          20                        MS. MICHELS:  Second.

          21                        THE CHAIRMAN:  Second by Ms. 

          22                  Michels.  All in favor.

          23                        (All aye.) 

          24                        THE CHAIRMAN:  We're back to the 

          25                  Board.  Ms. Michels, any questions or 
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           2                  comments for Mr. Phillip?

           3                        MS. MICHELS:  No.

           4                        THE CHAIRMAN:  Mr. Cahalin?

           5                        MR. CAHALIN:  No.

           6                        THE CHAIRMAN:  Mr. Salanitro?

           7                        MR. SALANITRO:  No questions.

           8                        THE CHAIRMAN:  I have nothing.

           9                        MS. UHLE:  I actually have one 

          10                  quick question if that's okay.  I drove 

          11                  by the site today and it looked like on 

          12                  the side there was some framing or 

          13                  something.  Did I just misunderstand 

          14                  what was going on up there? 

          15                        MR. PHILLIP:  There is a 

          16                  completely separate project being done 

          17                  as a matter of right.

          18                        MS. UHLE:  Okay.  No variances 

          19                  are required with that?

          20                        MR. PHILLIP:  No variances are 

          21                  required for that.

          22                        MS. UHLE:  The reason I ask that 

          23                  question is that's not reflected on 

          24                  this particular application and I did 

          25                  get calls from two neighbors just to 
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           2                  kind of clarify your application and 

           3                  when I explained to them what you were 

           4                  proposing they did not seem to be 

           5                  concerned, they felt comfortable with 

           6                  it.  One of the questions to me was is 

           7                  it effecting the side yard setback at 

           8                  all and I said, no, and then when I 

           9                  drove by today I actually saw framing.  

          10                  But whatever you're doing and neighbors 

          11                  are watching and they're seeing the 

          12                  framing going up, that fully conforms 

          13                  to all the zoning requirements, which 

          14                  is why it's not reflected on this 

          15                  application here?

          16                        MR. PHILLIP:  That's correct.

          17                        THE CHAIRMAN:  The applicant 

          18                  would have to go through some type of 

          19                  application process for that.

          20                        MS. UHLE:  He is working with the 

          21                  building inspector to get the proper 

          22                  building permits and if he is doing 

          23                  construction I would imagine he already 

          24                  has those building permits I just was 

          25                  not aware of that.
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           2                        MR. PHILLIP:  The permit is 

           3                  posted.

           4                        THE CHAIRMAN:  Anything else from 

           5                  the Board or the building department? 

           6                        (No comments.)

           7                        THE CHAIRMAN:  Is anybody 

           8                  prepared to do a Resolution on this? 

           9                        MS. MICHELS:  I am.

          10                        THE CHAIRMAN:  Ms. Michels.

          11                        MS. MICHELS:  This is a 

          12                  Resolution on Application 05-70, 1 

          13                  Shady Lane, for an area variance from, 

          14                  one, the minimum required front yard 

          15                  setback to permit the construction of a 

          16                  second story dormer addition with a 

          17                  front yard setback of twenty-two point 

          18                  thirteen feet where a minimum of thirty 

          19                  feet is required, a deficiency of seven 

          20                  point eight seven feet or approximately 

          21                  twenty-six percent.  The existing 

          22                  residence has a legal non-conforming 

          23                  setback of twenty point sixty-three 

          24                  feet.  The proposed addition will 

          25                  increase the degree of dimensional 

                                  DINA M. MORGAN, REPORTER

                                                                    95

           1                      EASTCHESTER ZBA - 9/13/05

           2                  non-conformity.  And two, to permit the 

           3                  construction of a roof over an existing 

           4                  front entry porch with a setback of 

           5                  fifteen point eighty-eight feet where a 

           6                  minimum setback of twenty-six feet is 

           7                  required, a deficiency of nine point 

           8                  twelve feet or thirty-six point five 

           9                  percent.  The existing uncovered front 

          10                  porch is legally non-conforming.  The 

          11                  proposed roof will increase the degree 

          12                  of non-conformity. 

          13                        The subject property is 

          14                  identified on the current tax 

          15                  assessment map of the town of 

          16                  Eastchester as Section 63G, Block 1, 

          17                  Lot 22 and is located at 1 Shady Lane 

          18                  in an R6 one family residence district. 

          19                        Going to the test. 

          20                        After considering the 

          21                  presentation by the applicant, the 

          22                  supporting materials referenced herein 

          23                  and comments made at the public 

          24                  hearing, the ZBA makes the following 

          25                  findings: 
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           2                        One, as to whether an undesirable 

           3                  change will be produced in the 

           4                  character of the neighborhood or a 

           5                  detriment to nearby properties will be 

           6                  created by the granting of the area 

           7                  variance, the ZBA finds:  That it will 

           8                  not.  The additions sought by the 

           9                  applicant are both modest in size and 

          10                  scale and is in keeping with the other 

          11                  homes in the area. 

          12                        Two, as to whether the benefit 

          13                  sought by the applicant can be achieved 

          14                  by some method feasible for the 

          15                  applicant to pursue other than an area 

          16                  variance, the ZBA finds:  That it 

          17                  cannot.  Due to the way the existing 

          18                  house is located on the lot and the 

          19                  topography of the lot itself, the 

          20                  applicant has proposed the most 

          21                  practical and least intrusive method 

          22                  for achieving their goal to increase 

          23                  the size of their second floor while 

          24                  complying with the remainder of the 

          25                  zoning requirements for an R6 area. 
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           2                        Three, as to whether the 

           3                  requested variance is substantial, the 

           4                  ZBA finds:  As to the second floor 

           5                  addition the applicant seeks a seven 

           6                  point eight seven foot variance to the 

           7                  front yard setback.  This variance is 

           8                  one point six feet less than what 

           9                  already exists on the first floor.  

          10                  There is no further encroachment of the 

          11                  front yard setback as a result of the 

          12                  granting of this variance. 

          13                        As to the front porch cover, the 

          14                  Board finds:  That the four foot 

          15                  variance is minimal in light of the 

          16                  fact that it is to cover a small 

          17                  portion of the top step to the home 

          18                  owner's entry way. 

          19                        Four, as to whether the proposed 

          20                  variances will have an adverse effect 

          21                  or impact on the physical or 

          22                  environmental conditions in the 

          23                  neighborhood or district, the ZBA 

          24                  finds:  That it will not.  The 

          25                  footprint of the house remains the 
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           2                  same.  The addition merely adds space 

           3                  to the second floor.  No additional 

           4                  green space will be encumbered by the 

           5                  granting of these particular variances. 

           6                        Five, as to whether the alleged 

           7                  difficulty was self-created, which 

           8                  consideration shall be relevant to the 

           9                  decision of the Board of Appeals but 

          10                  shall not necessarily preclude the 

          11                  granting of the area variance, the ZBA 

          12                  finds:  That although almost all 

          13                  variances are self-created, based upon 

          14                  the unique circumstances of this case 

          15                  we find that it is not due to the fact 

          16                  of the preexisting legal non-conformity 

          17                  and the topography of the house. 

          18                        Based upon the foregoing and the 

          19                  record, the ZBA finds:  That the 

          20                  applicant meets the test for an area 

          21                  variance and approves this application 

          22                  as submitted.

          23                        THE CHAIRMAN:  Is there a second?

          24                        MR. CAHALIN:  I'll second.

          25                        THE CHAIRMAN:  Second by Mr. 
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           2                  Cahalin.  Ms. Michels.

           3                        MS. MICHELS:  Yes.

           4                        THE CHAIRMAN:  Mr. Cahalin.

           5                        MR. CAHALIN:  Yes.

           6                        THE CHAIRMAN:  Mr. Salanitro.

           7                        MR. SALANITRO:  Yes.

           8                        THE CHAIRMAN:  And I'll vote yes.  

           9                  Your application has been approved four 

          10                  to zero.

          11                        MR. PHILLIP:  Thank you very 

          12                  much.

          13                        THE CHAIRMAN:  You're welcome. 

          14                        Okay, we move on to the last item 

          15                  of new business tonight, which is 

          16                  Application 05-69, 14 Green Meadow 

          17                  Road.

          18                        MS. PEARLMAN:  Good evening, 

          19                  Chairman.  Hi, Louie.

          20                        THE CHAIRMAN:  Hello. 

          21                        MS. PEARLMAN:  And Board members.  

          22                  Thank you.  My name is Jeannie 

          23                  Pearlman.  I have been a resident in 

          24                  this town for thirty-eight years and I 

          25                  am the owner of the property at 14 
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           2                  Green Meadow Road and I moved there in 

           3                  1983 and had this wonderful porch on 

           4                  the back of my house for twenty-two 

           5                  years and absolutely enjoyed it, and 

           6                  then when I was about to sell my house 

           7                  was informed that there was never a 

           8                  Certificate of Occupancy.  I don't know 

           9                  how this happened, that it didn't come 

          10                  up when I bought my house.  I certainly 

          11                  had a title search and title insurance, 

          12                  etcetera.  I am now in the predicament 

          13                  of having to sell my house and having 

          14                  an illegal porch.  So, this request is 

          15                  to legalize the porch. 

          16                        I have made absolutely no changes 

          17                  to it since I moved into it.  It was 

          18                  exactly the way it was when I bought 

          19                  it.  The rear porch is twenty-four feet 

          20                  from the rear property line and should 

          21                  be twenty-five feet and that's a four 

          22                  percent variance.  A small part of the 

          23                  porch, about four feet of it, is only 

          24                  two point eight feet away from the 

          25                  garage and that portion should be ten 
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           2                  feet. 

           3                        The application meets the five 

           4                  test for an area variance. 

           5                        Whether an undesirable change 

           6                  will be produced in the character of 

           7                  the neighborhood or a detriment to 

           8                  nearby properties will be created by 

           9                  the granting of the area variance.  

          10                  This porch is very similar to many rear 

          11                  porches already in existence in the 

          12                  neighborhood.  It does not cause a 

          13                  detriment to existing properties.  It 

          14                  is in the rear of the house and is not 

          15                  visible from the street and there are 

          16                  bushes and trees on the property 

          17                  boundaries of both next door neighbors.  

          18                  The rear property line is an open field 

          19                  belonging to the Eastchester School 

          20                  District. 

          21                        Number two, whether the benefit 

          22                  sought by the application can be 

          23                  achieved by some method feasible for 

          24                  the applicant to pursue other than an 

          25                  area variance.  There is no other way 
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           2                  to legalize this porch other than 

           3                  granting this variance.  This porch is 

           4                  a very desirable addition to the 

           5                  property.  Having to remove this porch 

           6                  would devalue this property by many, 

           7                  many thousands of dollars.  It would 

           8                  also delay the sale of the house 

           9                  causing a tremendous financial 

          10                  hardship.  Since I am a senior citizen 

          11                  and on a fixed income, every month that 

          12                  this house cannot be sold is a 

          13                  financial hardship for me. 

          14                        Whether the requested area 

          15                  variance is substantial.  In regard to 

          16                  the rear property line the requested 

          17                  area variance is not a substantial 

          18                  difference, it is only four percent off 

          19                  the code.  There is a greater 

          20                  difference in the part that is near the 

          21                  garage.  However, only twenty-five 

          22                  percent of the porch is that close to 

          23                  the garage. 

          24                        Number four, whether the proposed 

          25                  variance will have an adverse effect or 

                                  DINA M. MORGAN, REPORTER

                                                                   103

           1                      EASTCHESTER ZBA - 9/13/05

           2                  impact on the physical or environmental 

           3                  conditions in the neighborhood or 

           4                  district.  This variance will not have 

           5                  an adverse effect or impact on the 

           6                  physical or environmental conditions of 

           7                  the neighborhood.  It has been there 

           8                  for at least twenty-one years as shown 

           9                  in the land survey from that time and 

          10                  according to neighbors they believe it 

          11                  was added to the property possibly in 

          12                  the Sixties.  It has not caused any 

          13                  problems in all of that time. 

          14                        I would like to add that my next 

          15                  door neighbor, who he is not living 

          16                  there now he is now over at 14 Jackson 

          17                  Avenue, he moved in in 1970 and he said 

          18                  when he moved in that porch was always 

          19                  there.  So, it goes on it was there 

          20                  longer than before when I got there. 

          21                        Number five, whether the alleged 

          22                  difficulty was self-created, which 

          23                  consideration shall be relevant to the 

          24                  decision of the Board of Appeals but 

          25                  shall not necessarily preclude the 
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           2                  granting of the area variance.  The 

           3                  difficulty was not self-created since 

           4                  this structure was erected, as I said, 

           5                  before possibly forty years ago and was 

           6                  part of the property when I purchased 

           7                  it in 1983.

           8                        THE CHAIRMAN:  Thank you, Ms. 

           9                  Pearlman.  Is that the end of your 

          10                  presentation? 

          11                        MS. PEARLMAN:  Yes, it is.

          12                        THE CHAIRMAN:  Is there anything 

          13                  from the Board before we go to the 

          14                  public? 

          15                        Before we go to the public, I 

          16                  just will mention, and Ms. Uhle can 

          17                  expand upon this, the building 

          18                  department did meet with the fire 

          19                  department with respect to this 

          20                  application.  We have had similar 

          21                  applications in the past where there's 

          22                  a structure approaching a detached 

          23                  garage and there's always the concern 

          24                  that there potentially could be a fire 

          25                  in the garage that could jump to the 
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           2                  house if they're in close proximity, 

           3                  which is probably the reason why 

           4                  there's a ten foot setback requirement 

           5                  in the first place. 

           6                        Ms. Uhle did meet with Mr. 

           7                  Santacruz, who is the fire inspector 

           8                  for the Eastchester Fire Department.  

           9                  He did raise certain issues with 

          10                  respect to the proximity of the garage 

          11                  to the house and as is normally the 

          12                  case the fire department doesn't take a 

          13                  position one way or the other on the 

          14                  request for a variance.  However, they 

          15                  will often recommend that if variances 

          16                  are going to be granted, that certain 

          17                  conditions be imposed and that was the 

          18                  case in this situation. 

          19                        What Mr. Santacruz, who is a 

          20                  captain with the fire department, 

          21                  indicated to Ms. Uhle, and she can fill 

          22                  in anything I leave out, is there was a 

          23                  concern in this situation about the 

          24                  proximity of the garage to the house.  

          25                  His recommendation was if this were to 
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           2                  be approved, that the applicant take 

           3                  steps to make the garage more fire 

           4                  resistent and that would include sheet 

           5                  rocking the walls and the ceiling in 

           6                  the garage with fire resistent 

           7                  materials.  There is an existing window 

           8                  on the front of the garage that would 

           9                  need to be blocked with fire resistent 

          10                  materials.  Captain Santacruz also 

          11                  indicated that the garage door itself 

          12                  must be constructed with 

          13                  non-combustible materials. 

          14                        So, these are recommendations 

          15                  from the fire department and our 

          16                  practice normally is these are the 

          17                  experts in the area.  We're not 

          18                  required to follow those 

          19                  recommendations if we were to approve 

          20                  it in the first place, but we often 

          21                  defer to the experts on these types of 

          22                  issues. 

          23                        Did I leave anything out, Ms. 

          24                  Uhle? 

          25                        MS. UHLE:  No.
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           2                        THE CHAIRMAN:  That meeting did 

           3                  happen.  Those were the recommendations 

           4                  from Captain Santacruz that we need to 

           5                  take into consideration and I believe 

           6                  Ms. Pearlman knows about that meeting.

           7                        MS. PEARLMAN:  Yes, I was told 

           8                  about it today.

           9                        THE CHAIRMAN:  I think it just 

          10                  happened yesterday, that's probably why 

          11                  you found out today.  We were actually 

          12                  fortunate here because sometimes what 

          13                  happens is we get here tonight and the 

          14                  Board says we would like the fire 

          15                  department to look at it, so then you 

          16                  get delayed a month before they can 

          17                  look at it.  So, luckily Ms. Uhle was 

          18                  able to get Mr. Santacruz to look at it 

          19                  before tonight. 

          20                        Anything from the Board before we 

          21                  go to the public? 

          22                        (No comments.) 

          23                        THE CHAIRMAN:  Is there a motion 

          24                  to open the public hearing on 

          25                  Application 05-69, 14 Green Meadow 
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           2                  Road?

           3                        MR. CAHALIN:  I'll move it.

           4                        MR. CHAIRMAN:  Moved by Mr. 

           5                  Cahalin.

           6                        MS. MICHELS:  Second.

           7                        THE CHAIRMAN:  Second by Ms. 

           8                  Michels.  All in favor.

           9                        (All aye.) 

          10                        THE CHAIRMAN:  The public hearing 

          11                  on this application is now open.  Would 

          12                  anybody like to speak? 

          13                        (No comments.)

          14                        THE CHAIRMAN:  Seeing no one, is 

          15                  there a motion to close the public 

          16                  hearing?

          17                        MS. MICHELS:  Move to close it.

          18                        THE CHAIRMAN:  Ms. Michels moves 

          19                  it.

          20                        MR. CAHALIN:  I'll second it.

          21                        THE CHAIRMAN:  Mr. Cahalin 

          22                  seconds it.  All in favor.

          23                        (All aye.)

          24                        THE CHAIRMAN:  We're back to the 

          25                  Board.  Mr. Salanitro, do you want to 
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           2                  start? 

           3                        MR. SALANITRO:  Sure.  Just a few 

           4                  questions, Ms. Pearlman.  When you 

           5                  purchased the property back in 1983, 

           6                  was there any financing involved, was 

           7                  there a bank involved at that time?

           8                        MS. PEARLMAN:  Yes, there was.

           9                        MR. SALANITRO:  You said you had 

          10                  gotten a title report.

          11                        MS. PEARLMAN:  Yes, I did.  In 

          12                  fact, I think in your package you'll 

          13                  see the original survey from 1983.

          14                        MR. SALANITRO:  Yes, I see the 

          15                  survey.

          16                        MS. PEARLMAN:  You can see if you 

          17                  look at that and look at the new site 

          18                  plan that I had from my engineer they 

          19                  are exactly the same.

          20                        MR. SALANITRO:  Right.  Was there 

          21                  any survey in existence prior to 1983, 

          22                  were you made aware of at that time?

          23                        MS. PEARLMAN:  Not that I'm aware 

          24                  of.  I'm sure there was originally when 

          25                  that house was built.  This was the 
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           2                  only one that I had.

           3                        MR. SALANITRO:  The structure 

           4                  itself, the enclosed porch, during the 

           5                  time that you purchased the property up 

           6                  until today, have you made any 

           7                  modifications, any changes to that 

           8                  porch?  Did you change the awning, did 

           9                  you do anything on the inside?

          10                        MS. PEARLMAN:  I replaced the 

          11                  ceiling because it needed to be 

          12                  repaired.  It's a metal and glass 

          13                  structure.  I re-tarred the roof so it 

          14                  wouldn't leak.  But there's been 

          15                  absolutely no changing to it.  There's 

          16                  a new storm door because the other door 

          17                  broke.  Other than that, it's exactly 

          18                  the same as it was when I purchased it.

          19                        MR. SALANITRO:  I went to the 

          20                  site and I looked at it.  I didn't have 

          21                  the benefit of going into the house, 

          22                  obviously.  What room is there 

          23                  immediately on the inside of that 

          24                  porch, is it a kitchen, a dining room?

          25                        MS. PEARLMAN:  The dining room 
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           2                  and the kitchen.

           3                        MR. SALANITRO:  Is this more so 

           4                  like a Florida room, a summer room?  I 

           5                  imagine it's not habitable in the 

           6                  winter, there's no heat?

           7                        MS. PEARLMAN:  There actually is 

           8                  heat and electricity back there.

           9                        MR. SALANITRO:  What type of 

          10                  heating do you have in there?

          11                        MS. PEARLMAN:  There's gas heat.

          12                        MR. SALANITRO:  There's baseboard 

          13                  heating in there or steam?

          14                        MS. PEARLMAN:  It's a gas line 

          15                  that comes directly through the house 

          16                  and it has its own heater.

          17                        MR. SALANITRO:  Oh, an 

          18                  independent heater.  In looking at your 

          19                  survey, given the porch and the close 

          20                  proximity of that porch to the garage, 

          21                  what room would there be on the other 

          22                  side of the house if you were to move 

          23                  that porch over, what room is there on 

          24                  the other side? 

          25                        MS. PEARLMAN:  There's another 
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           2                  room on the other side.

           3                        MR. SALANITRO:  What is that?

           4                        MS. PEARLMAN:  It could be a 

           5                  bedroom, a dining room.

           6                        MR. SALANITRO:  Because the only 

           7                  reason I ask that, is there any 

           8                  hardship that would be created because 

           9                  of the requirements that the fire 

          10                  department would have with regard to 

          11                  the garage and given the type of 

          12                  structure that you have there that's 

          13                  the porch, would there be any problem 

          14                  actually moving the porch to the other 

          15                  side of the house away from the garage?  

          16                  That would alleviate, I would assume, 

          17                  and I'll check with the fire 

          18                  department, would alleviate having to 

          19                  do all that work in the garage and 

          20                  allow you to maintain the porch, but 

          21                  yet just on the other side of the 

          22                  house.

          23                        MS. PEARLMAN:  I wish that that 

          24                  could be possible, but the way it is 

          25                  set up, the way the door leading into 
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           2                  this porch comes off of the dining room 

           3                  if you were to move the porch over you 

           4                  would have to recreate another entire 

           5                  door from the house. 

           6                        Also, you would have to pour a 

           7                  whole new foundation, concrete to move 

           8                  it, because this porch evidently was 

           9                  built right on a patio that was in 

          10                  existence from the time the house was 

          11                  originally in 1950 made.  It's built on 

          12                  the same concrete slab that was 

          13                  originally a patio and all they did was 

          14                  build up on it.  In order to move it 

          15                  would be like creating it entirely new.  

          16                  At this point in my life it would be an 

          17                  incredible financial hardship for me to 

          18                  do that.

          19                        MR. SALANITRO:  I think you're 

          20                  facing with some financial hardship in 

          21                  any event given the garage issue.

          22                        MS. PEARLMAN:  It's quite a 

          23                  shock.  It's quite a surprise.

          24                        MR. SALANITRO:  It seems to me 

          25                  this sort of evolved from a patio and 

                                  DINA M. MORGAN, REPORTER

                                                                   114

           1                      EASTCHESTER ZBA - 9/13/05

           2                  maybe at one point it was a covered 

           3                  patio and then it became an enclosed 

           4                  patio and then it became a heated 

           5                  patio.  So, it seems like it sort of 

           6                  took on a life of its own.

           7                        MS. PEARLMAN:  I have no way of 

           8                  knowing that since the original owner 

           9                  of the house is dead and my only 

          10                  contact, the daughter-in-law, I think 

          11                  may have passed on also because I did 

          12                  try and contact her.

          13                        MR. SALANITRO:  At the time of 

          14                  the closing when you actually purchased 

          15                  the property, did anyone check on -- 

          16                  you had an attorney I assume?

          17                        MS. PEARLMAN:  I had an attorney, 

          18                  a local attorney, and I had a real 

          19                  estate agent, the selling agent and the 

          20                  buying agent, and both of them were 

          21                  local real estate people in the town.

          22                        MR. SALANITRO:  And you had a 

          23                  copy of the Certificate of Occupancy 

          24                  for the property?

          25                        MS. PEARLMAN:  You're asking a 
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           2                  question that I don't know.

           3                        MR. SALANITRO:  Did you ever look 

           4                  at one, did you ever see it? 

           5                        MS. PEARLMAN:  Never saw it.  I 

           6                  left that all in the hands of my 

           7                  attorney and my real estate agent who I 

           8                  trusted.  In fact, both of them, the 

           9                  buying and selling agent, were both 

          10                  good friends of mine so it was not my 

          11                  expertise at the time to even know 

          12                  about those things.  So, I just trusted 

          13                  everything to the professionals, and as 

          14                  I said, had no idea of this until it 

          15                  came up when I was about to sell it in 

          16                  the end of July.

          17                        MR. SALANITRO:  Thank you.  I 

          18                  have no further questions.

          19                        THE CHAIRMAN:  Ms. Michels, do 

          20                  you have anything? 

          21                        MS. MICHELS:  It's more of a 

          22                  comment than it is a question.  I 

          23                  understand that you did not build this, 

          24                  but you had basically the benefit of 

          25                  the extra room without the town's 
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           2                  knowledge of this room existing.  So, 

           3                  there have been some benefits.  You 

           4                  weren't taxed on it, you enjoyed it, 

           5                  etcetera.

           6                        MS. PEARLMAN:  Actually, the tax 

           7                  office is aware of it.  It shows up in 

           8                  the tax.  They are aware of it and I'm 

           9                  paying taxes on it.

          10                        MS. MICHELS:  The biggest problem 

          11                  I have is not so much obviously the 

          12                  rear yard setback, it's the two point 

          13                  eight foot distance and once we add in 

          14                  a safety issue with me --

          15                        MS. PEARLMAN:  I understand that.

          16                        MS. MICHELS:  -- All bets are 

          17                  off.  Any -- I don't want to say 

          18                  leniency -- any deference I could have 

          19                  given is sort of mitigated by the fact 

          20                  that you can't mitigate a safety 

          21                  concern and that's why the code is 

          22                  written so that there is a greater 

          23                  distance between the two structures. 

          24                        I guess my question to you is, 

          25                  have you in the probably three hours of 
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           2                  knowledge that you had of the safety 

           3                  issues and recommendations, have you 

           4                  done a cost analysis as to whether or 

           5                  not it's better for you just to take 

           6                  the structure down?

           7                        MS. PEARLMAN:  I haven't had the 

           8                  opportunity to do that.  I do know, and 

           9                  this is on advice of my attorney and my 

          10                  real estate, the people who are in 

          11                  charge of trying to sell the house, 

          12                  that when that porch is removed it's 

          13                  going to devalue the house probably by 

          14                  between twenty-five and fifty thousand 

          15                  dollars because the houses in Huntley 

          16                  the majority of them were built without 

          17                  basements.  So, I do not have a 

          18                  basement and that has always been kind 

          19                  of like the family room. 

          20                        I can tell you in the first six 

          21                  weeks that the house was on the market 

          22                  as soon as people saw the porch it was, 

          23                  oh, look at this, this is great and it 

          24                  is going to take a big -- it's really a 

          25                  bonus room.
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           2                        MS. MICHELS:  Are you in contract 

           3                  with someone?  Is there an escrow 

           4                  amount being held up pending this 

           5                  application? 

           6                        MS. PEARLMAN:  I actually lost my 

           7                  buyer because of this.  I had a buyer 

           8                  who was supposed to close on the 26th 

           9                  and we were going to close in escrow 

          10                  and she became spooked by it and I did 

          11                  lose her and I haven't had an offer 

          12                  since, pending the variance.  So, it 

          13                  has become a tremendous hardship. 

          14                        I've already moved out of the 

          15                  house.  I'm in my new dwelling and I'm 

          16                  eighty-five miles away and this has 

          17                  become very, very difficult for me 

          18                  because I have to come down.  As I 

          19                  said, I'm a senior citizen, it's an 

          20                  eighty-five mile ride and it 

          21                  necessitates me staying overnight in a 

          22                  house that's empty.  So, it's quite a 

          23                  problem.

          24                        MR. CAHALIN:  Who's taking care 

          25                  of the dog? 
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           2                        MS. PEARLMAN:  Excuse me.

           3                        MR. CAHALIN:  Who's taking care 

           4                  of the dog?

           5                        MS. PEARLMAN:  My dog? 

           6                        MR. CAHALIN:  Yes.  He almost bit 

           7                  my leg off the other day.

           8                        MS. PEARLMAN:  Did he? 

           9                        MR. CAHALIN:  Who's taking care 

          10                  of the dog?

          11                        MS. PEARLMAN:  He comes and goes 

          12                  with me.

          13                        MR. CAHALIN:  So, you were there 

          14                  last night I guess?

          15                        MS. PEARLMAN:  Yes.  He comes and 

          16                  goes with me.  I wouldn't stay in the 

          17                  house without him.

          18                        MS. MICHELS:  I guess my comment 

          19                  is, I would never approve this if it 

          20                  was coming to me as a first time 

          21                  applicant if you wanted to build this.  

          22                  I don't see a scenario in which I could 

          23                  approve this.  Having it preexisting 

          24                  and giving you the credit that you had 

          25                  nothing to do with this, as far as you 
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           2                  were concerned it was legal, the town 

           3                  according to you knew all about this, I 

           4                  still have a real problem with getting 

           5                  over the safety issue and the distance 

           6                  doesn't change.  It's such a small 

           7                  distance.  I know you're saying it's 

           8                  only twenty-five percent, but I'm 

           9                  saying it is twenty-five percent.  

          10                  That's increasing the amount of danger 

          11                  by one fourth.  That's a significant 

          12                  safety concern of mine.  I don't know 

          13                  if there's anything that you can say or 

          14                  comment on it. 

          15                        I understand your situation, I 

          16                  do, but, you know, it's our job to make 

          17                  sure not that the code is enforced but 

          18                  there is relief when it is practical.  

          19                  In this case you're saying it's 

          20                  basically a financial reason that you 

          21                  can't move it over, that you're not 

          22                  going to make as much money on the 

          23                  sale.  But so far I haven't heard 

          24                  anything as to why taking down the 

          25                  structure would cause anything other 
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           2                  than maybe you would lose a portion of 

           3                  the sale price of your home.

           4                        MS. PEARLMAN:  I would like to 

           5                  make one comment on that.  I lived in 

           6                  this town for thirty-eight years.  I 

           7                  raised my family here as a single 

           8                  mother.  Everything that I have went 

           9                  into that house.  My entire retirement 

          10                  is based on the sale of getting a fair 

          11                  market value of that house.  I have 

          12                  contributed to this town and for 

          13                  anybody that knows me they know the 

          14                  number of years of service that I have 

          15                  given into the community.  I am, as I 

          16                  said, a single parent.  That is my 

          17                  retirement.  I worked very, very hard 

          18                  for it.  I wish that somebody would 

          19                  have told me about this twenty-two 

          20                  years ago.  Had I known that I was 

          21                  raising my three children and all the 

          22                  other children in this town that I 

          23                  raised in that house I would have had 

          24                  that fixed.  I was horrified when I 

          25                  found out that it was a safety issue 
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           2                  and I shutter to think that there could 

           3                  have been a fire and there could have 

           4                  been lost lives.  But at this point to 

           5                  say that it's just a financial 

           6                  situation when you have put your entire 

           7                  life into something and then you 

           8                  suddenly find out that it is not worth 

           9                  what you thought it was worth it is a 

          10                  tremendous hardship when you are trying 

          11                  to survive on Social Security. 

          12                        Again, if I had any idea about 

          13                  this I don't think I would have moved.  

          14                  Right now I am trying to maintain two 

          15                  properties and it is very, very 

          16                  difficult.

          17                        MS. MICHELS:  I have no further 

          18                  comments.

          19                        THE CHAIRMAN:  Mr. Cahalin, do 

          20                  you have anything?

          21                        MR. CAHALIN:  I sympathize with 

          22                  the applicant.  I understand what she 

          23                  is saying.  But unfortunately, this is 

          24                  a difficult situation.  It's a real 

          25                  problem from a safety standpoint and, 
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           2                  you know, other properties in the area, 

           3                  you know, might have similar 

           4                  conditions, that doesn't make it right.  

           5                  It's just a difficult situation.  It's 

           6                  a comment more than a statement.  We're 

           7                  guided by the code and I think it's 

           8                  very specific to this and would be 

           9                  negligent if something were to happen 

          10                  here in the future. 

          11                        The comments regarding the title 

          12                  policy, I mean I don't know if the 

          13                  applicant's even pursued the title 

          14                  company.  You might have an issue.  

          15                  They issued a title on something that 

          16                  wasn't correct.  But I don't know if 

          17                  you've even pursued that avenue, which 

          18                  is not relevant to our decision but 

          19                  just as on the side.

          20                        MS. PEARLMAN:  Thank you.  I 

          21                  haven't thought about that.

          22                        MR. CAHALIN:  I think that Ms. 

          23                  Michels' statement is correct, this is 

          24                  a true safety issue and we would not 

          25                  allow this nor none of the other boards 
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           2                  would allow this in a current 

           3                  environment.  I am all for the home 

           4                  owner in the town, I really am.  We try 

           5                  to do whatever we can for these 

           6                  variances if they make any sense, but 

           7                  this is not a sound variance in my 

           8                  estimation.  That's just how I feel.

           9                        THE CHAIRMAN:  Okay.  This is a 

          10                  very difficult situation because it's 

          11                  clear the applicant inherited the 

          12                  situation through no fault of her own 

          13                  and for whatever reason the 

          14                  professionals involved didn't pick up 

          15                  on it.  Unfortunately, at this late 

          16                  stage she probably wouldn't, and again 

          17                  I'm not giving legal advice, but she 

          18                  probably wouldn't have a remedy against 

          19                  the title company for something that 

          20                  happened twenty years ago and that's 

          21                  really a shame. 

          22                        I'm not an architect and I'm just 

          23                  asking the question, Ms. Pearlman, I 

          24                  see from the application you do at 

          25                  least list an attorney and architect.  
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           2                  Do you think that you could speak to 

           3                  your architect, because as I said in 

           4                  the beginning we have a Board of four 

           5                  so if it's a two/two vote it's a denial 

           6                  and I think you probably have a sense 

           7                  now of how a majority of the people 

           8                  feel.  I'm wondering if there's a way 

           9                  that you could potentially notch out 

          10                  maybe one panel -- it looks like 

          11                  there's five windows going across, if 

          12                  you could notch out one panel of 

          13                  windows and whether that potentially 

          14                  would be far enough away from the 

          15                  garage so you would then be compliant 

          16                  because you would only need eight feet 

          17                  I believe.

          18                        MS. UHLE:  It's ten feet for 

          19                  zoning compliance purposes.

          20                        THE CHAIRMAN:  Ten feet, I'm 

          21                  sorry.

          22                        MS. UHLE:  Mr. King can correct 

          23                  me, but for building code it's a five 

          24                  foot separation, zoning code is ten 

          25                  feet, I believe for fire code for 
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           2                  safety is five feet.  That I would want 

           3                  to verify with Mr. King or Captain 

           4                  Santacruz.  The one issue is the zoning 

           5                  compliance issue and the second issue 

           6                  is the fire safety issue and those are 

           7                  not necessarily the same.

           8                        THE CHAIRMAN:  Because in this 

           9                  circumstance I think what's working in 

          10                  your favor is the fact that your back 

          11                  yard abuts the Anne Hutchinson field, 

          12                  so there's really nobody behind you 

          13                  that this affects.  It does potentially 

          14                  affect the people on the side and I was 

          15                  at the site and the one side that it's 

          16                  closest to has very high shrubbery so 

          17                  at this point they really can't see it, 

          18                  but there's no guarantee that that 

          19                  would remain forever, and the house 

          20                  most affected by this there is nobody 

          21                  living there now so it's hard to say 

          22                  how they would feel about this room 

          23                  becoming legal forever even though to 

          24                  this point nobody has really cared. 

          25                        I don't think anybody is 
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           2                  concerned about the rear yard setback.  

           3                  You're about foot off.  We've granted 

           4                  variances like that before.  That 

           5                  doesn't seem to be an issue for 

           6                  anybody. 

           7                        I think it's clear that the 

           8                  distance between the garage and the 

           9                  room is creating problems from a safety 

          10                  standpoint.  The fire department has 

          11                  obviously indicated some reservations 

          12                  about leaving it as is. 

          13                        What I can offer you, but it's 

          14                  your call, I'm wondering if there's a 

          15                  possibility that you could speak to 

          16                  your architect and see if some 

          17                  modification could be made to the room 

          18                  so it wasn't so close to the garage, 

          19                  and if potentially narrowing the room 

          20                  slightly, we all understand that would 

          21                  be a certain expense, but even if we 

          22                  approve it I can't imagine that the 

          23                  expense to fireproof the garage is 

          24                  going to be insubstantial.  So, rather 

          25                  than just proceed tonight, would you 
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           2                  want to take a run at your architect to 

           3                  see if some modification could be made 

           4                  to this room to make it more compliant 

           5                  or totally compliant? 

           6                        As Ms. Uhle has indicated, and 

           7                  we've had these before, there is fire 

           8                  code regulations with respect to 

           9                  setbacks and then there's zoning code 

          10                  regulations.  The Board as a general 

          11                  matter, and I'm not speaking for 

          12                  anybody or speaking on this particular 

          13                  application, the Board normally is more 

          14                  concerned about the fire code 

          15                  implications and that setback is less 

          16                  than the ten feet that is required 

          17                  under the zoning code.  In your 

          18                  situation potentially the zoning issues 

          19                  may be mitigated because, as I said, 

          20                  you don't really have a neighbor in 

          21                  your back yard so that's certainly 

          22                  working to your advantage.  But the 

          23                  safety issue appears to be clear.  You 

          24                  have even indicated that it now 

          25                  concerns you that it existed as long as 
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           2                  it did and luckily there was not a 

           3                  problem. 

           4                        So, rather than take a vote, but 

           5                  if you wanted us to vote we certainly 

           6                  will, but again, two people voting no 

           7                  and it would be denied, would you like 

           8                  to speak to your architect to see if 

           9                  some modification could be made to the 

          10                  room to bring it either fully compliant 

          11                  or at least compliant with the fire 

          12                  code and you could check with the 

          13                  building department to get what that 

          14                  distance is and then come back in 

          15                  October? 

          16                        You know, I recognize you lost a 

          17                  buyer because of this and it doesn't 

          18                  sound like you have a current buyer 

          19                  right now.  Often in these types of 

          20                  situations a buyer if they're 

          21                  interested enough will proceed with a 

          22                  contract with some amount in escrow to 

          23                  address the contingency.  We've had a 

          24                  lot of those.  So, I don't think it 

          25                  would foreclose you from moving forward 
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           2                  with the sale in the next month but a 

           3                  vote tonight of two/two or three/one or 

           4                  four/zero against you would then put 

           5                  you in a situation where you have to 

           6                  take the whole room down.

           7                        MS. PEARLMAN:  I don't think I 

           8                  have much of a choice.  I do know that 

           9                  that porch can't be changed because of 

          10                  the entrance to the porch from the 

          11                  house you have to have a way to get 

          12                  from the house into the porch.  The 

          13                  doorway, there is no way you could cut 

          14                  that doorway down to go through there 

          15                  to allow the five foot.  So that is not 

          16                  going to work.

          17                        MS. MICHELS:  I understand you're 

          18                  saying the interior door, I mean, I 

          19                  understand it may not be something you 

          20                  want to get involved in construction, I 

          21                  totally understand that, but you could 

          22                  have two doors in the back of your 

          23                  house.

          24                        MS. PEARLMAN:  There is no way 

          25                  there could be a door into that porch 
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           2                  because you would have to go through 

           3                  the kitchen and there is no way you 

           4                  could do it without excessive 

           5                  construction.  I might just as well 

           6                  tear the entire porch down at this 

           7                  point.

           8                        MS. MICHELS:  You may find that 

           9                  that is the least costly method here, 

          10                  because even if we were to somehow 

          11                  change our opinion on the safety issue, 

          12                  and the safety issue is not the safety 

          13                  issue with you it's whoever buys the 

          14                  house, the children and the people who 

          15                  are buying it afterward --

          16                        MS. PEARLMAN:  I'm aware of that 

          17                  and I do respect where you're coming 

          18                  from.

          19                        MS. MICHELS:  It may cost more to 

          20                  bring the garage up to the safety code 

          21                  that the fire department is 

          22                  recommending than it is to take it 

          23                  down.  I don't perceive of a way that I 

          24                  would not make it a condition myself, I 

          25                  can't speak for anybody else, that you 
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           2                  didn't do that to the garage.  I think 

           3                  maybe you are between a rock and a hard 

           4                  place and I think you have to go get 

           5                  estimates.

           6                        MS. PEARLMAN:  I have one 

           7                  question.  If I were to conform the 

           8                  garage to the fire code, would that 

           9                  change the Board's feeling about 

          10                  granting me the variance? 

          11                        MS. MICHELS:  I don't know if 

          12                  anybody else would answer this.  I 

          13                  would tell you that I'm hard pressed to 

          14                  grant it under any circumstances, but 

          15                  that is the only way I would even 

          16                  consider it.  And even then, I'm saying 

          17                  to you I'm going through the test in my 

          18                  own mind and I'm saying I don't think 

          19                  you meet it even if you do that.  I 

          20                  want to give it to you, but I don't see 

          21                  how a Resolution would be drafted that 

          22                  would support it.  And I may be wrong 

          23                  and I'm still open-minded on it and 

          24                  maybe you'll come in with another idea 

          25                  or another argument, but I can't 
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           2                  foresee that myself.

           3                        MS. PEARLMAN:  So, what you're 

           4                  saying is regardless of what I did in 

           5                  the garage without changing the 

           6                  complete structure of the porch --

           7                        MS. MICHELS:  You're saying you 

           8                  have to change the complete structure.  

           9                  I'm not sure that we've had evidence of 

          10                  that.  I don't think there's been 

          11                  anything put before us it can't be 

          12                  moved over other than you're saying 

          13                  that there's a door there.  The door 

          14                  could be sealed up.  There could be a 

          15                  hundred things you could do with it.  

          16                  These are things you're saying are not 

          17                  practical for you, but I just don't see 

          18                  right now if the structure remains as 

          19                  it is and you even bring the garage up 

          20                  to the fire code recommendations, the 

          21                  fire department, I'm not sure I could 

          22                  do the next jump even though I would 

          23                  like to.  That's what I'm saying.  I 

          24                  have no idea what everybody else feels.  

          25                  I'm just telling you up front because I 
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           2                  don't want you to have to spend another 

           3                  penny than you already have to.  I 

           4                  don't want you to have to come back.

           5                        MS. PEARLMAN:  I don't want to 

           6                  come back.

           7                        MS. MICHELS:  Right.  So I'm 

           8                  trying to be as nice as possible.

           9                        MS. PEARLMAN:  I don't know, how 

          10                  does the rest of the Board feel?  I'm 

          11                  really in a very, very precarious 

          12                  position right now because I can tell 

          13                  you quite honestly I have not had an 

          14                  offer since I allowed of course my real 

          15                  estate agent had to list with allowing 

          16                  everyone to know that I was taking care 

          17                  of the variance.  I have not had an 

          18                  offer since then and that has been 

          19                  probably more than a month and I was 

          20                  getting offers.  I'm not even getting 

          21                  bad offers.  So, it's, as I said, every 

          22                  month that this house is on the market, 

          23                  every month that I do not have an 

          24                  answer of which direction I'm going I'm 

          25                  losing a tremendous amount of money 
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           2                  and, you know, I really at this point 

           3                  really don't know which way to go with 

           4                  it.

           5                        MR. SALANITRO:  The porch, the 

           6                  enclosed porch and you have the doorway 

           7                  there, it doesn't seem to me, and again 

           8                  I didn't have the benefit of going 

           9                  inside or looking, but in looking at 

          10                  the photographs it doesn't seem to be 

          11                  too much to remove and in removing the 

          12                  porch, just the enclosed, the windows 

          13                  and the aluminum what appears to be 

          14                  aluminum fascia on the bottom, removing 

          15                  that and the roof you still have a 

          16                  porch, you have the concrete slab.

          17                        MS. PEARLMAN:  I would have a 

          18                  patio and not a porch.

          19                        MR. SALANITRO:  It will be a 

          20                  patio and you could maintain the door 

          21                  there.  So, you could sell the 

          22                  property.  I don't think that would 

          23                  really be a detriment in selling the 

          24                  property and given the size of the yard 

          25                  the new owners can, if they are so 
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           2                  inclined, restructure and reposition 

           3                  the house and put the porch on the 

           4                  other side, which they have room to do.  

           5                  It almost meets the required setbacks.  

           6                  I see that you have --

           7                        MS. PEARLMAN:  What you're saying 

           8                  is that you think I would just be 

           9                  better off to just make it a patio and 

          10                  not have a porch.  But understand 

          11                  something, that that porch is eleven by 

          12                  eighteen, that is probably almost the 

          13                  biggest room in the house, and as I 

          14                  said, when you do not have a basement 

          15                  to finish and you've got a bunch of 

          16                  kids and you need a place for them to 

          17                  play, that room became almost the most 

          18                  important room in my house.

          19                        MR. SALANITRO:  I can appreciate 

          20                  that and I think based upon the 

          21                  construction and what's been going on 

          22                  in the town of Eastchester, most of 

          23                  these small houses that are being 

          24                  purchased there's going to be some 

          25                  extension, there's going to be some 
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           2                  modification to the house when the new 

           3                  people buy the house.  Maybe they'll 

           4                  just leave it the way it is, but I 

           5                  think they are going to be able to make 

           6                  some modification.  You do have 

           7                  property.  You have room.  So, anyone 

           8                  with a vision is going to be able to 

           9                  say, okay, we can move this, if they 

          10                  have to put a new kitchen in, maybe 

          11                  we'll put the kitchen on the other side 

          12                  of the house and put the porch where 

          13                  you have plenty of property on that 

          14                  side.  So, what I'm saying is there's a 

          15                  financial burden that you're faced with 

          16                  at this point --

          17                        MS. PEARLMAN:  Tremendous.

          18                        MR. SALANITRO:  It's nothing that 

          19                  you caused, it's nothing that the Board 

          20                  caused, it just happened and we're here 

          21                  today.  But I think that you're facing 

          22                  a financial burden in any event either 

          23                  fire proofing the garage, new garage 

          24                  door, if it's approved, or cutting out 

          25                  a piece of the porch. 
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           2                        Personally, I don't think that 

           3                  it's really worth it.  I think if 

           4                  you're really interested in selling the 

           5                  property, remove it and the back yard 

           6                  appears to be larger.  You have the 

           7                  door that goes out into the porch so 

           8                  you're not closing the porch and I 

           9                  think if it is a family coming in I 

          10                  think, you know, that this house lends 

          11                  itself to an extension.  So, I think 

          12                  anybody buying the house is going to 

          13                  look at it to see what they can do with 

          14                  it.

          15                        MS. PEARLMAN:  More than likely 

          16                  anybody buying the house would probably 

          17                  come in and knock that porch down 

          18                  anyway and start all over again.

          19                        MR. SALANITRO:  That was my -- I 

          20                  didn't want to say that.

          21                        MS. PEARLMAN:  This is the whole 

          22                  situation.  When you're talking about 

          23                  somebody going to get a mortgage that 

          24                  large no bank is going to approve a 

          25                  mortgage when there is a Certificate of 
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           2                  Occupancy problem.

           3                        MR. SALANITRO:  Absolutely.  The 

           4                  banks are more in tune to it today than 

           5                  they were back in the 1980's.

           6                        MS. PEARLMAN:  They didn't care 

           7                  in those days.  I wish they did, 

           8                  because, as I said, had I known about 

           9                  this it would have been resolved many, 

          10                  many years ago.

          11                        MR. SALANITRO:  It's a very 

          12                  unfortunate situation that you're in.  

          13                  I personally feel very badly to be in 

          14                  the position that I am in, but I think 

          15                  that you have to understand that given 

          16                  the safety issues and given code --

          17                        MS. PEARLMAN:  I understand.

          18                        MS. UHLE:  Just one point that 

          19                  Mr. King reminded me about that I think 

          20                  is a good point to make and it doesn't 

          21                  address Ms. Michels concerns with 

          22                  regard to just the general test for an 

          23                  area variance, but with regard to the 

          24                  safety issues you have to remember you 

          25                  can have an attached garage and you 

                                  DINA M. MORGAN, REPORTER

                                                                   140

           1                      EASTCHESTER ZBA - 9/13/05

           2                  could have a garage under your house 

           3                  and the provisions for that is that you 

           4                  use fire resistant materials.  So, if 

           5                  she were to retrofit her garage with 

           6                  fire resistent materials, I don't think 

           7                  the safety concern should be any 

           8                  greater than if it were an attached 

           9                  garage or if it were a garage 

          10                  underneath.  Then there's just the area 

          11                  variance issues with regard to the 

          12                  setbacks and the awkwardness of it.  

          13                  The fire captain did not say the porch 

          14                  must be removed.  He said if you grant 

          15                  the variance he would recommend that 

          16                  they retrofit the garage with fire 

          17                  resistent materials. 

          18                        So, again, as Mr. King pointed 

          19                  out if it were an attached garage it 

          20                  would have less of a separation, if it 

          21                  were a garage underneath it would have 

          22                  less of a separation but they would be 

          23                  protected by these fire resistent 

          24                  materials.  So, I just wanted to 

          25                  clarify that.
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           2                        THE CHAIRMAN:  Ms. Pearlman, we 

           3                  can obviously go whichever way you want 

           4                  us to go.  My sense of the Board is 

           5                  that there's not a majority of the 

           6                  Board in favor of this at this time.  

           7                  It might make sense, but it's your 

           8                  call, to discuss this with your 

           9                  architect to see if there is some 

          10                  creative way that it could be 

          11                  addressed.  We've had plenty of 

          12                  situations look fairly bleak initially 

          13                  and the professionals involved come up 

          14                  with alternatives that make sense for 

          15                  everybody.  It seems like that would be 

          16                  a prudent thing to do at this point, 

          17                  but that obviously is your call.  But 

          18                  at this point it just doesn't seem like 

          19                  there is a majority of the Board 

          20                  prepared to vote in favor of this right 

          21                  now. 

          22                        So, what we can do to see if a 

          23                  resolution of this very unfortunate 

          24                  situation that you have inherited is to 

          25                  adjourn it for a month, we come back 

                                  DINA M. MORGAN, REPORTER

                                                                   142

           1                      EASTCHESTER ZBA - 9/13/05

           2                  the second Tuesday in October, to give 

           3                  you some time to decide to get an 

           4                  estimate as to how much it would cost 

           5                  to fireproof or make the garage fire 

           6                  resistent, balance that against taking 

           7                  the structure down completely or the 

           8                  third option would be if a professional 

           9                  could come up with some alternative 

          10                  modification to that porch that would 

          11                  make it more compliant or fully 

          12                  compliant with the fire code, which, as 

          13                  I said, has a setback slightly less 

          14                  than what our zoning code has.

          15                        MS. PEARLMAN:  I do have a 

          16                  question with the building department.  

          17                  If I were to take this porch down, do I 

          18                  have to get a building permit since it 

          19                  doesn't show on in your records that it 

          20                  exists?

          21                        MS. UHLE:  My understanding is if 

          22                  you demolish it -- this is one thing I 

          23                  wanted to mention to you, too.  If you 

          24                  decide to wait until October, obviously 

          25                  you can always withdraw the application 
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           2                  if you do a cost benefit analysis 

           3                  because if you were granted the 

           4                  variance there are legalization fees 

           5                  that you need to pay, building permit 

           6                  fees.  There are additional fees in 

           7                  addition to making modifications to say 

           8                  the garage, you may just want to do 

           9                  that kind of an analysis.  If you 

          10                  demolish it, I believe the fees are 

          11                  minimal.  They're minimal.  The fees 

          12                  are significantly more to legalize it.  

          13                  If you demolish it, you no longer have 

          14                  to pay those legalization fees.

          15                        MS. PEARLMAN:  I still require 

          16                  having to go through the building 

          17                  department to take it down even though 

          18                  you don't have any record of it being 

          19                  up?

          20                        MS. UHLE:  A demolition permit.  

          21                  We have knowledge of it being up now.  

          22                  It would be a demolition permit.  And 

          23                  again I have to defer to Mr. King, but 

          24                  I believe a demolition permit with 

          25                  modest --
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           2                        MR. KING:  She can have it 

           3                  tomorrow.

           4                        MS. UHLE:  You can have it 

           5                  tomorrow.  I'm not sure what the fee 

           6                  would be. 

           7                        MR. KING:  I can't say off the 

           8                  top of my head.  It's probably a 

           9                  hundred or two hundred dollars.

          10                        MS. UHLE:  And that's the extent 

          11                  of it then.

          12                        THE CHAIRMAN:  And one of the 

          13                  things to keep in mind, and I do think 

          14                  you probably need to go through some 

          15                  cost benefit analysis here to figure 

          16                  out what makes sense for you, but part 

          17                  of the fees that Ms. Uhle was just 

          18                  mentioning in these situations if you 

          19                  were to legalize it, correct me if I'm 

          20                  wrong, but part of the legalization fee 

          21                  I believe what they do is you have to 

          22                  pay ten percent of what the 

          23                  construction would be.

          24                        MS. PEARLMAN:  Would have been as 

          25                  of today, right?
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           2                        THE CHAIRMAN:  You have to pay a 

           3                  ten percent fee as part of the 

           4                  legalization process.  So, that's not 

           5                  going to be an insubstantial number.  

           6                  Again I'm not a builder, but it sounds 

           7                  like to make the garage fire resistant 

           8                  is not going to be a small number 

           9                  either.  Maybe you could work with the 

          10                  professionals and then talk to the 

          11                  building department about the fees that 

          12                  would be involved if this was approved 

          13                  anyway even though right now there's 

          14                  clearly some issues that need to be 

          15                  addressed to find out which way is best 

          16                  for you. 

          17                        The other thing, which may not be 

          18                  a consideration for you, is if you took 

          19                  the garage down then the porch is fine.

          20                        MS. UHLE:  Yes, I looked at that 

          21                  alternative, too, but I would imagine a 

          22                  garage would probably be -- I'm not a 

          23                  real estate agent.  Also, that garage 

          24                  is legally non-conforming.  That garage 

          25                  did receive area variances and a permit 
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           2                  in 1953 and that is on record.  If that 

           3                  were demolished and somebody wanted to 

           4                  re-build it, they would have to meet 

           5                  the current setback requirements and 

           6                  because of the side yard setback it 

           7                  would probably be difficult getting a 

           8                  car in that garage.  It's just 

           9                  perfectly aligned right now.  The 

          10                  better decision is probably the porch.

          11                        MS. PEARLMAN:  The garage has 

          12                  much more appeal than the porch.

          13                        THE CHAIRMAN:  That's part of the 

          14                  problem here, the garage got a variance 

          15                  fifty years ago and now because that's 

          16                  not where it should be, having the 

          17                  porch here makes it even closer.  It's 

          18                  a bit of a domino effect.  It's a very 

          19                  bad situation for you that you had 

          20                  nothing to do with.

          21                        MS. PEARLMAN:  My goodness, all 

          22                  of the wonderful memories on that porch 

          23                  it almost breaks my heart to have to 

          24                  bring it down.

          25                        THE CHAIRMAN:  Why don't you 

                                  DINA M. MORGAN, REPORTER

                                                                   147

           1                      EASTCHESTER ZBA - 9/13/05

           2                  discuss it with your professionals and 

           3                  you could work with the building 

           4                  department as to what would be involved 

           5                  with respect to the fire code setbacks 

           6                  as opposed to the town code setbacks 

           7                  and in the next few weeks see if you 

           8                  could reach a determination of which 

           9                  direction you want to go.

          10                        MS. PEARLMAN:  Okay.  I thank you 

          11                  very much for your consideration.

          12                        THE CHAIRMAN:  You're very 

          13                  welcome.  I think we all feel for you.  

          14                  This is a very difficult situation that 

          15                  unlike most applicants you didn't 

          16                  create and if it had been done 

          17                  differently twenty years ago you would 

          18                  have never faced this situation and 

          19                  that's very unfortunate.

          20                        MS. PEARLMAN:  My difficulty is 

          21                  absolutely minute compared to the 

          22                  people down south.  And, you know, I 

          23                  almost feel like, you know, my house is 

          24                  going to be empty why don't I just let 

          25                  a family move in there and who cares, 
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           2                  right?

           3                        THE CHAIRMAN:  That's a good 

           4                  perspective to have.

           5                        MS. PEARLMAN:  I thank you very 

           6                  much for your consideration and I'll 

           7                  make a decision.

           8                        THE CHAIRMAN:  Thank you, Ms. 

           9                  Pearlman. 

          10                        We'll adjourn Application 05-69 

          11                  to the second Tuesday in October and 

          12                  we'll see where we are at that point.  

          13                  Nothing further from the Board? 

          14                        MS. UHLE:  One thing.  If I could 

          15                  just mention earlier on in the year you 

          16                  guys talked about meeting on November 

          17                  9th rather than November 8th because 

          18                  Tuesday, November 8th is Election Day 

          19                  and town hall will be closed.  So, you 

          20                  did agree to meet on November 9th at 

          21                  7:30, which is the next day, a 

          22                  Wednesday.  I just wanted to confirm 

          23                  with you before I post it officially on 

          24                  the schedule if that still works with 

          25                  everybody or if you want to get back to 
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           2                  me.  We have the room reserved.  I just 

           3                  want to formally post it on the 

           4                  schedule.

           5                        THE CHAIRMAN:  I'm sure it's fine 

           6                  with me.  Do the other Board members 

           7                  need to check anything? 

           8                        MS. MICHELS:  Honestly, I 

           9                  couldn't say unless I was standing in 

          10                  front of my calendar. 

          11                        MS. UHLE:  I'll send out an 

          12                  e-mail to everybody.

          13                        MS. MICHELS:  I think it's going 

          14                  to be all right, I can't imagine it not 

          15                  being, but I couldn't say it right now.

          16                        THE CHAIRMAN:  We'll confirm 

          17                  that.

          18                        MS. UHLE:  At the October meeting 

          19                  we'll confirm the November meeting and 

          20                  I'll try to coordinate with all of you 

          21                  by e-mail and update the schedule as 

          22                  soon as possible.  So, that will be 

          23                  posted on the website, but we could 

          24                  also formally announce it at the next 

          25                  meeting.
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           2                        THE CHAIRMAN:  So, the way it 

           3                  stands our next meeting is the second 

           4                  Tuesday in October, which will be 

           5                  October 11th.  The November meeting 

           6                  cannot be on Election Day, it will most 

           7                  likely be at some point after Election 

           8                  Day not before, so it won't negatively 

           9                  impact any applicant because the 

          10                  deadlines will only be more advanced 

          11                  rather than shorter and it will 

          12                  probably be the next day. 

          13                        The public should just be aware 

          14                  since we're on the topic of scheduling 

          15                  meetings, that the Board meets October 

          16                  and November, we do not meet in 

          17                  December.  We'll be back in January.  

          18                  So, if anybody out there is planning to 

          19                  do something, you have the next two 

          20                  meetings to get it done.  We're not 

          21                  going to be here during the holidays.  

          22                  We'll be back for the new year. 

          23                        Anything else from the Board?

          24                        (No comments.) 

          25                        THE CHAIRMAN:  Is there a motion 
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           2                  to adjourn?

           3                        MR. CAHALIN:  Motion to adjourn.

           4                        THE CHAIRMAN:  A motion to 

           5                  adjourn by Mr. Cahalin.  

           6                        MS. MICHELS:  Second.

           7                        THE CHAIRMAN:  A second by Ms. 

           8                  Michels.  All in favor. 

           9                        (All aye.)

          10                        THE CHAIRMAN:  The meeting is 

          11                  adjourned.  Good night.

          12                        

          13           

          14           

          15           

          16           

          17           

          18           

          19           

          20           

          21           

          22           

          23           

          24           

          25           
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           3           

           4           STATE OF NEW YORK    )

                                            )  ss.

           5           COUNTY OF WESTCHESTER)

           6                  I, DINA M. MORGAN, Court Reporter and 

           7           Notary Public within and for the County of 

           8           Westchester, State of New York, do hereby 

           9           certify:

          10                  That the above transcript was taken from 

          11           a videotape of the actual hearing.  I was not 

          12           present for such hearing.  The videotape was 

          13           taken and transcribed by me to the best of my 

          14           ability.

          15                  And, I further certify that I am not 

          16           related to any of the parties to this action by 

          17           blood or marriage, and that I am in no way 

          18           interested in the outcome of this matter.

          19                  IN WITNESS WHEREOF, I have hereunto set 

          20           my hand this 27th day of September, 2005.

          21                           

          22           

          23                        ____________________________

                                           DINA M. MORGAN

          24                               Court Reporter         
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